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19 4 promises to be rich in interest to the legal 

profession as a whole and to solicitors in particular. 
In Parliament the remaining stages of the Criminal Justice 
Bill and debates on the Law Reform (Personal Injuries) 
Bill will concern all those who practise the law. The Town 
and Country Planning Act, 1947, and many other Acts 
which have reached the Statute Book but which are not, 
as yet, fully in force will have to be applied for the first time, 
and there is still a hope of legislation to implement the 
Rushcliffe report and to codify the Rent Restrictions Acts. 
The committees presided over by Lord Justice EVERSHED 
and Mr. justice AUSTIN JONEs, respectively, .are expected 
to produce their recommendations on the practice and 
procedure of the courts and, for solicitors themselves, there 
will be great interest in the work of the committee appointed 
to review the constitution of The Law Society. 


THE SoticiTors’ JouRNAL enters the new year—its ninety- 
second year of publication—with new features and a number 
of changes in form, but with no change in its main objects 
or in its determination that those objects shall be carried out. 


The primary duty of THE Soxicirors’ JouRNAL is to 
cater for the needs of the practising solicitor—to bring into 
his office the news of all developments which may affect him, 
to provide a forum in which he may express his views on 
matters of interest in his profession and to assist him in his 
work with articles on those topics with which he is most 
likely to be concerned. With this end in view, the number 
of contributors has been increased, and amongst new regular 
features it is hoped to include articles on Office Organisation, 
Costs, Income Tax and Death Duties, the Administration of 
Trusts and Probate matters generally. The contributors 
themselves will be drawn from a wide field and will include 
members of the Bar, practising solicitors, a magistrates’ 
clerk and other specialists in their own branches. 


The “ Conveyancer’s Diary ” will continue to appear each 
week, for conveyancing is still a major preoccupation with 
the average reader. The ‘“‘ Landlord and Tenant Notebook ” 
will be maintained fortnightly and there will be regular 
articles on Company Law, Criminal Law and Divorce. 

Provision has been made to increase the number of cases 
reported each week, and to do this within the limits imposed 
by the present restrictions on use of paper, it has been necessary 
to modify the form of the reports. By this means it is hoped 
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that all cases of interest will be reported without delay 
and without any loss in the value of the reports themselves. 


The temptation to solve these difficulties by reducing the 
size of type used in reporting cases has been resisted for the 
present and, unless the paper situation becomes more 
difficult, it is hoped that no change in this respect will be 
necessary. 

The list of Stock Exchange prices of trustee securities 
will be discontinued, for this information is available to 
solicitors from other sources and the space thereby released 
is urgently needed. Amongst minor changes in form it 
will be noted that the titles of articles are now given in a 
manner which makes them more informative and which 
makes the table of contents on the principal page more useful 
for reference purposes. 

Throughout the year particular prominence will be given 
to domestic matters affecting the profession, and as the 
proposals for changes in the constitution of The Law Society 
appear, a summary of readers’ views will be published. 
Many solicitors are unable to attend the meetings of the 
Society in person, and many others are not members of the 
Society at all, but all will have something to say on such a 
vital issue. It is unlikely that space will permit the publica- 
tion of correspondence in full, but it is hoped that readers will 
avail themselves of this opportunity for an exchange of ideas 
with other members of their profession. 


The editorial staff will at all times welcome suggestions 
from readers which will help them in their efforts to serve the 
practising solicitor. 

Does the reader agree with selection of subjects chosen 
for articles ? Would he like to see the range extended and, 
if so, in what direction ? Would he be disappointed if the 
list of county court sittings, which is published each month, 
were discontinued to make way for an additional article ? 
These and other questions have to be decided and it is only 
the reader who can give the answer. There have been many 
indications that the work of this journal is widely appreciated, 
and all concerned are grateful for this encouragement, but 
criticism is wanted as well. 


THE SoLiciTors’ JOURNAL sends greetings and good wishes 
for the new year to all its readers and hopes that 1948 will 
add an even prouder chapter to the annals of the profession 
which it has the privilege to serve. 
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CURRENT TOPICS 


Mr. Herbert D. Samuels, K.C. 


THE death of Mr. H. D. SamueEts, K.C., came as a shock 
to all who knew him, and regarded him as a man in the prime 
of his life. Widely known as a leader of the commercial bar 
and an expert in insurance law and practice, he owed a great 
deal to the fact that he had worked under the late Mr. Justice 
Branson, then a recently appointed Treasury counsel, from 1912 
onwards. Samuels was an apt pupil and enjoyed junior 
practice of a substantial kind until 1933 when he took silk. 
In 1937 he was elected a Master of the Bench of Lincoln’s Inn, 
where he had been called in 1908, and in 1944-45 was Recorder 
of Bournemouth. In 1945 he was appointed an Official 

~ Referee of the Supreme Court. The grateful tribute of 
Sir FRANK SosKICE, K.C., and Mr. R. O. Lit. ARMSTRONG- 
JONEs, in The Times of 19th December, indicates the extent of 
the loss which the law has suffered in his death. 


Remuneration of the Judges 


A REASONED plea for an improvement in the remuneration 
of our judges was made by Lorp ScuusteER in the Sunday 
Times of 28th December. As Permanent Secretary to the 
Lord Chancellor from 1915 to 1944, Lord Schuster can claim 
to be an expert on all matters pertaining to our judicial 
system, and his voice is one of authority. ‘‘ The Judges’ 
Independence ” was the title and the theme of his article. 
Guaranteed by law in the Act of Settlement, under which 
judges’ patents were thereafter to be made guamdiu se bene 
gessertnt and their salaries ascertained and established, in 1832 
their independence was guaranteed in the economic sense by 
provision of a salary of {5,000 a year for a puisne judge and 
£8,000 a year for the Lord Chief Justice, and in 1837 by the 


provision of £6,000 a year for the Master of the Rolls. Up 
to 1937 the salary of a county court judge was £1,500, and in 


that year it was increased to £2,000 a year. Lord Schuster 
wrote that at the end of the nineteenth century direct taxes 
were negligible, and he gave examples to show the effect of 
present-day taxation not merely in reducing the remuneration 
of the judges, but actually in wiping out their remuneration 
in their first year on the bench where their income at the 
Bar had been substantial. ‘‘ It is intolerable in our society,” 
his lordship wrote, ‘‘ that the best men should be deterred 
from accepting the position because they cannot afford it. 
It is most unwise that those who have accepted it, often at 
some sacrifice to themselves, should have their minds troubled 
and distracted by lack of money.” 


Stock Exchange Commission 


WE have already expressed our strong disapproval of the 
new Stock Exchange rules which exclude solicitors from the 
category of commission-sharing agents on and_ after 
Ist January, 1949 (91 Sor. J. 643, 683). Correspondence on 
the subject, which has appeared in financial journals, seems 
to indicate that brokers themselves are far from unanimous 
in their approval of the propriety or convenience of the new 
rules. This, however, has not prevented the Council of the 
Stock Exchange from confirming them at their meeting on 
22nd December. The City Editor of the Daily Telegraph, 
Mr. Francis WHITMORE, put the matter well: ‘‘ The 
professional bodies affected,” he wrote, ‘“‘ have registered 
strong protests, and the general feeling in the ‘ House’ has 
been that while the proposed changes are a step in the right 
direction, they may well result in some loss of business. 
Criticism has been especially directed against the exclusion of 
accountants and solicitors from commission-sharing while the 
banks are left untouched.’’ Mr. Whitmore hinted that the 
fact that the new arrangement will not come into force until 
the beginning of 1949 will leave ample time for reconsideration 
and amendment of the new arrangement should circumstances 
warrant. We trust that in the time that is left the Council 
of the Stock Exchange may be prevailed upon to see the 
matter in its proper perspective. 


The Contract of Marriage 


THE issue clearly decided by Baxter v. Baxter, in the House of 
Lords (91 Sox. J. 684), is whether or not a party to a marriage 
is entitled to regard the procreation of children as the essential 
basis and purpose of the marriage into which he enters. 
The House of Lords has now held that a marriage can be 
consummated although one party insists against the will 
of the other on the use of contraceptive methods, and that 
procreation is not the main purpose of marriage. One lawyer’s 
attitude to this decision was put by Mr. R. E. FEARNLEyY- 
WHITTINGSTALL in a letter to The Times of 20th December, 
in which he contended that marriage was still a contract, 
and that the result of Baxter v. Baxter was that a husband 
whose wife revoked after marriage a condition to have children 
expressly made part of the offer of marriage, could not 
rescind the contract. If he left her, who, he asked, was guilty 
of desertion? ‘‘ Prima facie,” he wrote, “it is wholly 
unjust that a man should have to support for the rest of 
her life a woman who has revoked her promise to bear him 
children.” Mr. L. J. CADBURY, in a letter in the same issue, 
asked that the definition of cruelty should be widened to include 
the denial for life by one spouse to the other of the possibility 
of parenthood. It is evident that in spite of the social 
tendencies of the age, which seem to have coloured their 
lordships’ decision in Baxter v. Baxter, there are still many 
who consider that the main end of marriage is to have a 
family. If the courts cannot protect the vital interests 
of those who take this view, Parliament must give them 
the necessary powers, in the interests of all that makes 
civilised life possible. 


Divorce and Women’s Pensions 


CouNSEL for a woman respondent in a divorce case, in the 
Manchester Divorce Court on 22nd December, mentioned the 
possibility that under the new national health insurance 
scheme the pension of a woman of over sixty years of age 
as the wife of an insured contributor will come to an end 
on her divorced husband’s remarriage. She stated that the 
pension authorities would give no definite ruling on the 
matter, but the Act seemed to show that a woman in receipt 
of a pension must not change her status. She added that 
cases might even arise where, if the divorced wife and the 
second wife were both over sixty they could each be drawing 
the pensions under the contributions of one man. Judge 
RHODES expressed the view that a wife might be very much 
worse off by divorcing her husband, and said that the matter 
needed to be fully explored. If there is any danger of a wife 
losing her right to a pension through divorcing her husband 
consideration must be given to cases of serious hardship. 
That it can be serious is illustrated by the fact that the death 
which would normally entitle her to a pension would end her 
rights to maintenance or even to arrears of maintenance 
(In re Hedderwick [1933] Ch. 669). 


Shoplifting 

‘“‘ GENERALLY speaking,” Mr. LEo PAGE wrote in ‘ Crime 
and the Community,” in 1937, “ there is no such thing as a 
criminal class,’”’ although a class of criminals does exist. To 
what class do these women of means and education belong, 
who appear in a tear-stained and shamefaced procession 
in Marlborough Street and Bow Street magistrates’ courts 
and other courts in shopping centres throughout the country ? 
Mr. DANIEL Hopkin, who was recently transferred from the 
magistracy at the North London Court to that at Marlborough 
Street, announced in court on 20th December his deter- 
mination to solve the problem of this peculiar class of criminal. 
Other learned magistrates have readily reached the easy 
but topsy-turvy conclusion that the real criminal is the store 
proprietor who displays all his wares on an open counter for 
the temptation of all, as though the only way to keep most of 
us from being criminals was to put tempting things out of 
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our reach. Mr. Hopkin restored sanity and logic by stating, 
in the News of the World of 28th December, that he made 
no claim to tell experienced heads of stores how to run their 
businesses, although he had agreed to meet two of them to 
discuss questions relating to the open counter. His own 
opinion is that for more than ninety-nine women out of a 
hundred the open counter is not an unfair temptation. 
Mr. Hopkin announced his intention to ask the Magistrates’ 
Association to hold a series of conferences on this complicated 
human problem, but, if they cannot, he said he would do his 
very best on his own account to reach wise conclusions which 
would bind him and him alone. Advocates are as bewildered 
as are magistrates in approaching this problem, and they 
welcome the lead given by Mr. Hopkin. Many will agree with 
his preliminary conclusion that ‘“‘ the one and only way to 
success is to attack the problem from first principles in our 
churches, chapels, homes and in the courts.” 


English Common Law and the U.S.A. 

AN impressive reminder of the extent of the wealth which 
is inherited in common by the U.S.A., Britain, and the 
Dominions, is contained in a voluminous number of the 
New York University Law Quarterly Review, issued in 
October, 1947, a substantial proportion of its pages 
being devoted to a 1946-1947 survey of developments in 
common law and equity in New York State. It is 
instructive to find recent decisions in the courts of a foreign 
country on what are contracts ‘‘ not to be performed within 
one year of the making thereof” to satisfy the Statute of 
Frauds, 1677, even if the subject-matter of the contract is a 
promise to pay commissions on all cigarettes sold to a third 
party, no time limit stated (within the Statute—Nathanson v. 
Brown and Williamson Tobacco Company (1947), 68 N.Y.S. 
(2d), 914), or a promise to pay commissions for procuring 
war-plant customers, to continue for the duration of business 
relations between the defendants and such customers (within 
the Statute—Brian v. O’ Neill (1947), 67 N.Y.S. (2d), 227). 
So also in the law of torts, whether on the subject of manu- 
facturers’ liability, as in our McAlister (or Donoghue) v. 
Stevenson [1932] A.C. 562, or the liability of authorities 
controlling hospitals, swimming pools or highways, in equity 
on specific performance, injunctions or trusts, or in criminal 
law on the admissibility of evidence or on conspiracy, a new 
illumination is shed for the English reader on old principles 
in their application to a different environment and different 
circumstances. May the lawyers of this country and of our 
transatlantic ally long continue to foster what is worthy 
in our common tradition. 


“Statutory Instruments, 1948 ” 


WirtH the coming into force on Ist January, 1948, of the 
Statutory Instruments Act, 1946, by virtue of the Statutory 
Instruments Act, 1946 (Commencement) Order, 1947 (S.I., 
1948, No. 3), the old and familiar generic term ‘“‘ Statutory 
Rules and Orders’”’ ceases to be applied to subordinate 
legislation made after that date, and is replaced by the briefer 
but more comprehensive name of “ statutory instruments.” 
Their numbering, printing and sale is provided for by 
Treasury Regulations made on 15th December, 1947, and 
issued as the first of the new series (S.I., 1948, No. 1). One 
may be permitted to wonder whether the renaming of the 
rose will diminish its fragrance in the nostrils of our 
subordinate legislators, whose output in recent years has 
been unflagging. Those bracing themselves to grapple with 
the latest departmental offering can perhaps be forgiven if 
they are heard to mutter “ plus ¢a change. . .” 


Recent Decisions 

In Blackpool Corporation v. Locker, on 18th December 
(The Times, 19th December), the Court of Appeal (Scort, 
AsguitH and EversHED, L.JJ.) held, in allowing an appeal 
from the decision of a county court judge, that a requisition 
notice served by the appellant corporation on the owner of 
a dwelling-house under reg. 51 of the Defence (General) 
Regulations, 1939, for the purpose of accommodating 
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displaced persons, by virtue of powers delegated to them 
by the Ministry of Health, was inoperative to requisition 
the house. Scott, L.J., said that the appellant’s right 
under the British constitution to know what the law was 
had been denied him, as there was no requirement to publish 
sub-delegated legislation for which a Minister of the Crown 
might be responsible. His lordship further observed that 
the case demonstrated the crying need of immediate publica- 
tion of all matter which was truly legislative, and that might 
mean an amendment of the Statutory Instruments Act, 1940. 

In Palser v. Grinling and Property Holding Company Ltd. v. 
Mischeff, on 19th December (The Times, 20th December), 
the House of Lords (Lorp Simon, Lorp THANKERTON, LorpD 
Porter, Lorp Utruwatt and Lorp MAcDERMoT?), dismissing 
two appeals from the Court of Appeal, held that in con- 
struing s. 10 (1) of the Rent Restrictions Act of 1923, and 
s. 3 (2) (6) of the Rent Restrictions Act of 1939 (excluding 
from the control of the Act premises bona fide let at a rent 
which included payment in respect of attendance or the use 
of furniture forming a substantial part of the whole rent 
having regard to the value to the tenant) (i) ‘‘ attendance ”’ 
meant service personal to the tenant performed by an 
attendant provided by the landlord in accordance with his 
covenant for the benefit of the individual tenant, and, there- 
fore, it did not include the provision of a commercial hot 
water supply, the cleansing of common halls and passages, 
or the provision of a resident porter or housekeeper for a 
block of flats, but would include the provision of someone 
to carry coals up to or refuse down from a flat or the pro- 
vision of a housemaid or valet to perform duties in connection 
with the flat; (ii) ‘“‘furniture’”’ had a statutory meaning 
which could not be extended by a landlord’s stipulation 
that certain things were to be regarded as furniture ; it must 
consist of furniture in which the landlord had a proprietary 
right, and must be for the use of the tenant, and not for the 
tenant in common with others, such as furniture in a common 
hall; (iii) “‘ furniture” could not include built-in wardrobes 
or cupboards or any articles which, if affixed to the fabric 
of the building, could not be detached without appreciable 
damage or alteration to the fabric or itself; (iv) regard 
was to be had to the value to the particular tenant under 
consideration, not to the normal or average tenant of the class 
of property in question; (v) the value to the tenant was 
the controlling factor and not the cost to the landlord, though 
that might in many cases be relevant ; (vi) ‘‘ substantial ” 
did not mean “not unsubstantial’’ and comparison must 
be made with the whole rent together with the landlord’s 
covenants, but whether the landlord paid the rates or not 
was immaterial; (vii) no percentages could be fixed as a 
legal measure to determine what was “substantial,” as 
that must be decided on the facts of each case. 


In a case in the Court of Appeal (TucKER, L.J., and 
RoxBurGH, J., BUCKNILL, L.J., dissenting), on 19th December 
(The Times, 22nd December), the court held that where a 
contractual tenant died and the landlord gave his adminis- 
trators a valid notice determining his tenancy, his sister, 
who had been living with him at the time of his death, could 
not claim to continue in occupation as a statutory tenant 
under s. 12 (1) (g) of the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920, because that paragraph 
was meant to apply on the death of a statutory tenant only. 
Bucknill, L.J., in his dissenting judgment, held that the 
plain words of the paragraph should not be limited to the 
death of the statutory tenant but included a contractual 
tenant also in their application. 


In a case in the Divisional Court (the LorD CHIEF JUSTICE 
and Humpureys, J., ATKINSON, J., dissenting), on 19th 
December (The Times, 22nd December), it was held that an 
order by a magistrate that a person be brought before him to 
find security for his good behaviour or to enter into his own 
recognizance, where the magistrate considers it right for the 
preservation of the peace, was not a conviction and therefore 
the person affected had no right of appeal against the order 
to quarter sessions. 
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INNKEEPERS 


INNKEEPERS, who have, since the carly days of uncomfortable 
and hazardous travel, occupied an important place in the 
community, have always been accorded special treatment in 
English law. Whether because of the necessity of mastering 
a somewhat peculiar set of propositions concerning them, 
or out of some more general interest in inns, it may perhaps 
be hazarded that not many practitioners will have forgotten 
what they learned in their student days on this topic. But 
while the basic law on the matter has long been settled on most 
points, and indeed derives from that most ancient part of the 
common law which is called the custom of the realm, cases 
still occur in which that law has to be expounded afresh 
and applied to modern facts. Thus, while it is clear that an 
innkeeper, although prima facie absolutely liable for the 
safety of goods and chattels brought by a travelling guest 
to his inn, may limit his liability as provided by s. 1 of the 
Innkeeper’s Liability Act, 1863, it was still possible, so recently 
as 1946, for a question to arise as to the responsibility for the 
loss of an article belonging to a guest where there were special 
facts (Brewster v. Drennan (1946), 174 L.T. 62). And in 
1944 a novel, if refined, point of Jaw arose in connection with 
the well-known duty of an innkeeper to receive all travellers 
to whom there is no valid personal objection (as to which, 
see Rk. v. Sprague (1899), 63 J.P. 233), and to provide them 
with reasonable refreshment and accommodation on_ their 
offering to pay, and in the absence of lawful excuse. In 
that year, Birkett, J., held, in Constantine v. Imperial Hotels, 
Lid. |1944| K.B. 693, that a plaintiff who had been refused 
accommodation at one of the defendants’ hotels but who 
suffered no actual damage because he was offered, and accepted 
under protest, accommodation at another hotel owned by the 
defendants, was nevertheless entitled to recover nominal 
damages on the principle of Ashby v. White (1703), 2 Ld. Raym. 


938, a case which lays down one of the elementary rules of 


the law of torts. The refusal was, in other words, an injuria 
sufficient to support the action sine damno, The most 
widely reported of the recent cases on the subject (R. v. 
Higgins {1947| 2 All E.R. 619) is a reminder that, like a 
number of other injuri@ at common law, the unreasonable 
refusal of accommodation or refreshment is an indictable 
misdemeanour in the innkeeper. 

Now, in law, obligations are usually balanced by 
corresponding rights or privileges. So here we find that the 
burden of receiving all wayfarers and of providing them with 
reasonable accommodation and refreshment is offset by 
certain rights given to the innkeeper. For instance, he may 
demand advance payment of his reasonable charges, and he 
has at common law a lien for those charges upon goods left on 
his premises by the guest, at all events unless he has notice of a 
third party’s claim to the goods (see 91 Sot. J. 488). A statute 
of 1878 gives him a power of sale subject to certain safeguards. 

Even so, the innkeeper may perhaps be excused for thinking 
his obligations onerous in these days of catering difficulties. 
The fact of food rationing would not, of course, in itself 
prejudice the innkeeper, since, on the widest possible 
construction of his obligation, he need only provide what 
refreshment he has. If there are no provisions left there is 
nothing to refuse, no imjuria and no misdemeanour. The 
Court of Criminal Appeal have laid it down that he is not 
bound, as a matter of law, to send out for food ({1947] 2 All E.R. 
620). But many people besides innkeepers feel the pinch of 
the food shortage. The innkeeper is allowed some extra 
provisions to enable him to entertain travellers. How 
natural that people who live within easy reach of an inn and 
who can afford to do so should wish to avail themselves from 
time to time of some of these extra provisions to eke out their 
own rations. When such people telephone or come to the 
inn and ask for lunch or dinner, it appears that the innkeeper 
must be careful to distinguish them from wayfarers who may 
arrive simultaneously and who must be given priority. 
For it is only a bona fide traveller who is entitled to the common 
law right of accommodation and refreshment. Who is and 
who is not a traveller is naturally a question of fact and 


degree (contrast Orchard v. Bush [1898] 2 0.B. 284, with 
R. v. Rymer (1887), 2 O.B.D. 136): but the Court of Criminal 
Appeal have made it clear that they would not regard people 
from the immediate neighbourhood of the inn as travellers 
([1947] 2 All E.R. 621). 

The indictment in R. v. Higgins alleged that the defendant, 
being an innkeeper, without lawful excuse refused to supply 
the prosecutor with refreshment for which he was willing 
to pay. The case was that a man and his wife, stopping at 
the defendant’s hotel for lunch on a Sunday, were told that 
they could not be served with luncheon unless they had 
previously booked. The defendant admitted that he had 
food at the time, but said that it represented meals which 
had been booked and food which he was reserving for the 
evening meal and for the next morning’s breakfast. The 
defendant was convicted, and appealed on the ground of 
misdirection of the jury by the learned chairman of quarter 
sessions. The Court of Criminal Appeal allowed the appeal 
and quashed the conviction. 

Lord Goddard, C.J., in delivering the judgment of the 
court, criticised several observations of the chairman, made, 
for the most part, not in summing up but in the course of 
the hearing. These statements may be said to have defined 
in terms which were too broad the obligation of an innkeeper. 
Lord Goddard’s own epitome of this obligation is expressed 
in three sentences: ‘‘ He is bound to supply a traveller 
with food and lodging, which he cannot refuse without 
reasonable excuse. A reasonable excuse is a lawful excuse. 
What is a reasonable excuse is eminently a question for the 
jury.” This statement is, of course, equally applicable to 
the situation in Tudor and Stuart times as to the modern 
case. No doubt in its present day setting the obligation 
of an innkeeper shows facets which appear to indicate a change. 
What #. v. Higgins emphasises is that it is not the obligation 
itself which has changed, but the surrounding circumstances. 
In so far as the surrounding circumstances affect the obligation, 
they are matters of fact which ought to be left to the jury. 
The law has not altered; nor has the march of events out- 
stripped its efficacy. “In truth,” says Lord Goddard, 
“this case raises no new question, nor do we desire to lay 
down any new or particular doctrines of law.”” “ The real 
objection to the directions given by the chairman,’ his 
lordship had said earlier, ‘‘ is that many matters are treated 
as matters of law while, in truth, they were nothing more 
than questions of fact.”’ 

Thus it had, in the opinion of the Court of Criminal Appeal, 
been intimated to the jury that there was something improper 
or illegal in an innkeeper booking tables. The court were 
unable to agree with this view. They held that there is 
nothing wrong in his so doing. Neither is an innkeeper 
bound, as a matter of law, to use up all the food in his house 
at any particular time that a traveller arrives and asks for 
refreshment. These and other matters merely go to the 
reasonableness or otherwise of the innkeeper’s conduct 
if he refuses to supply a particular traveller, and are questions 
solely for the jury. 

Truly the case is an object lesson in the application of 
ancient law to modern conditions. 

The frequent traveller will breathe a relieved sigh if he 
had apprehended the application of the decision of quarter 
sessions to the advance booking of accommodation at hotels 
which happen also to be inns. It is bad enough to have to 
take “ pot luck’’ on the railways. Not all hostelries are 
inns, however. The common law rules apply only to keepers 
of inns, that is to say of taverns or houses of public enter- 
tainment where board and lodging for travellers are provided. 
There is authority for saying that a lodging-house keeper 
is not under the duty described (Houlder v. Soulby (1860), 
8 C.B. (N.s.) 254, per Erle, C.J.), and generally speaking a 
boarding-house or private hotel keeper would not be so, 
though this again is a question of fact, and depends upon 
whether or not the proprietor has held himself out to cater 
for every traveller. J.F. J. 
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SOLICITORS’ COSTS: A NEW BASIS—I 


REFERENCES to the articles on ‘‘ Law Office Organisation,”’ 
by Mr. Reginald Heber Smith, which appeared in the American 
Bar Association Journal (see 91 Sor. J. 450 and 589), have 
resulted in requests from readers for further details. 
Permission has now been obtained to publish extracts from 
these articles and it is felt that the parts of greatest interest 
to solicitors in this country will be those which deal with 
the costing system. The object of this system is to record 
the actual cost to the firm of the man-hours expended on 
behalf of the client, and to use this as a basis on which to 
assess the amount of the bill of costs for that client and also 
as a means of comparing the productivity of the various 
members of the firm during the financial year. 

Some of the expressions used by Mr. Smith require 
explanation. A “ senior partner’’ is a partner in the sense 
in which the word is used in England. A “ junior partner,” 
on the other hand, is a partner in the probationary stage 
who may receive a small share of profits in addition to his 
guaranteed drawings, but incurs no liabilities. A “ junior ”’ 
is a qualified lawyer employed by the firm at a salary and the 
“responsible attorney ’”’ is the partner who introduced the 
client to the firm. The “ manager” is the partner who has 
been given primary responsibility for the internal organisation 
of the firm. It should also be borne in mind that, where 
this system is in operation, the amount of each partner’s 
monthly drawings is fixed each year for the following year 
as are their shares of profit, that is, of any surplus after 
drawings have been deducted. 


The following are the extracts :— 
THE Cost SYSTEM 

The heart of the system is the cost system. Since it is 
the open sesame to all that follows, it needs to be described 
in detail. Cost accounting in a factory may be highly 
intricate ; in a law office the principles are extremely simple. 

A law firm knows what its expenses are. Based on past 
history it is feasible to estimate or budget them for a year 
in advance. 

The partners’ drawing allowances present the only problem. 
They are not guaranteed, they depend entirely upon the 
firm’s earning enough money to pay them. With us they are 
fixed by the partnership articles for a year and are then 
subject to reconsideration for the ensuing year. But their 
amount is known and for the cost system that is enough. 
While the senior partners may reasonably expect their 
drawing allowances to be larger than the salaries of juniors, 
they need not be much larger. It is wise to keep them 
low. This helps to insure the ability of the firm to pay them 
regularly. In the end it makes no difference since what 
the partner ultimately receives depends upon the firm’s 
showing for the year; his drawing allowance is simply an 
advance against his ultimate share of distributable profits. 
But our immediate concern is with costs. 

In working out the cost system, every item of expense is 
placed in one of two columns. The first column is called 
“ direct productive expense.” Here are included the drawing 
allowances of senior partners, the guaranteed salaries of 
junior partners, the salaries of juniors. The second column 
is called ‘‘ indirect productive expense ” or overhead. There 
are included clerical salaries, rent, telephone, light, insurance, 
social security taxes, reserve for depreciation of equipment, 
in fact every operating expense that the office has other than 
the items already placed in the first column. . 

We total the first column and then total the second. The 
second total has a ratio to the first. The formula for the 
ratio is :— 

total figure for overhead (2nd column) sie 
the total figure for direct expense (1st column) x 100% 
The actual ratio is likely to be 100 per cent. or a little more. 
ogg is no vice or virtue in this ratio ; it is just a mathematical 
act. 

What that means is that if a lawyer has a drawing allowance 
or salary of $5,000 he has got to carry $5,000 of overhead. 
Overhead expense, in other words, is distributed among the 





lawyers in proportion to their drawing allowance or salary. 
The junior with a salary of $2,000 must carry $2,000 of over- 
head, the senior partner with a drawing allowance of $10,000 
must carry $10,000 of overhead expense. 

That seems so simple that one is inclined to ask how 
accurate it really is. Detailed tests have proved that it is 
closely accurate and accurate enough for all practical 
purposes. The man who is paid $5,000 invariably has a 
somewhat larger and better office than one who is earning 
$2,000 ; he uses more stenographic service, requires more 
time from Accounts and Files, and so on. In our tests the 
dividing line came just about at $4,500. The man receiving 
that amount was carrying exactly his true share of overhead. 
Men earning more than $4,500 were carrying slightly more 
than their true overhead. Men earning less than $4,500 
were carrying slightly less than their true share. This 
partial deviation from an absolutely exact cost determination 
keeps the costs of the younger men low and thus helps them 
get started. The senior partners consider this result whole- 
some and probably good statesmanship. The deviation is, 
after all, minor and it is a tremendous advantage to compute 
costs in so simple a way. Let it be noted that while the 
overhead cost allocated to an individual attorney may 
deviate from exactness, for the firm as a whole the cost is 
exact. Every dollar of overhead expense has been allocated to 
and among the attorneys who are the direct productive units. 

If a man’s salary is $5,000 and his share of overhead is 
$5,000, then his “‘ quota” for the year is $10,000, He has 
to earn $10,000 to pay for himself and to pay for his allocated 
share of overhead. 

Now we can take the next step. The lawyer with the 
$5,000 salary has a quota of $10,000. He has to earn 
$10,000 and he will try to do so by selling his time. Every 
man is expected to work a standard number of hours a year. 
“Standard ’’ does not connote “ perfect,” it simply means 
the number of hours experience indicates he actually will 
work on the average, year in and year out. From juniors 
we expect 1,600 hours a year, from partners 1,520 hours 
and from older senior partners (men over fifty) 1,200 hours. 
Any firm might start with these figures as the standard 
expected hours and then, after keeping its own time records, 
should alter the ‘‘ standards ”’ to conform to its own experience. 
The sharp drop in the “standard” hours expected from 
older senior partners is that such men are commonly devoting 
more time to public service, to charities, their personal affairs 
require more attention, and lastly, it is prudent for them to 
slow down. 

Cost PER Hour 

We know the “ quota” for each attorney and we know 
how many hours he is expected to produce. Divide the 
former by the latter and you have the attorney’s cost per 
hour. To keep to our illustration, our $5,000 man has a 
quota of $10,000. If he is a junior he is expected to produce 
1,600 hours for clients during the year; 1,600 hours into 
$10,000 equals $6°25 per hour. 

If an older senior partner had a drawing allowance of 
$6,000, his share of overhead would be $6,000. His quota 
for the year would be $12,000. He is expected to produce 
1,200 hours. His cost per hour is $10-00. 

Once the cost per hour of every attorney in the office is 
fixed, obviously the cost of any job can be told. Let us assume 
that in the John Doe—Advice case the junior, with an 
hourly cost of $6°25, worked ten hours. His cost is $62°50. 
Let us assume that the older senior partner worked 
1:1 hours. As his cost is $10-00 per hour, the cost of his 
work on the case is $11:00. The total time cost is $73°50. 
That is the cost. Maybe the bill will be more than that, 
if so there is a profit; maybe it will have to be less, if so, 
there is a loss. In practising a profession, knowledge of cost 
is a helpful guide towards arriving at a fair bill, but it is not 
a determinant. However, if the bill must be below cost, 
the firm at least knows what it is doing. 


(To be continued) 
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RECENT DECISIONS ON PRACTICE 


(1) Application for re-hearing where no error of the court at the 
hearing is alleged 

An important decision was given in Peek v. Peek [1947] 
2 All E.R. 578, with regard to the circumstances in which an 
application may be made to a Divorce Divisional Court for a 
re-hearing as opposed to an appeal to the Court of Appeal. 
This case concerned the application of r. 36 of the 
Matrimonial Causes Rules, 1944, which rule is in identical 
terms with the corresponding rule of the 1947 Rules, and 
provides that: ‘“(1) An application for re-hearing of a 
cause heard by a judge alone where no error of the court at 
the hearing is alleged shall be made to a Divisional Court of 
the Probate Division . . . (2) Any other application shall be 
made by way of appeal to the Court of Appeal.” The grounds 
upon which the application was made were, shortly, that in 
an undefended petition by a husband for dissolution alleging 
desertion on the part of his wife, in which he admitted 
adultery over a long period of years since 1924 with a named 
woman and in respect of which he had filed a discretion 
statement, Barnard, J., exercising his discretion in the 
husband’s favour, granted a decree. It appeared, however, 
that prior to the hearing of the petition the wife had sent to 
the senior registrar, with a covering letter, certain docu- 
mentary evidence, of which the husband had knowledge, 
tending to show that he had formed an intention, prior to 
1924, of no longer cohabiting with her. This was returned to 
her by the senior registrar with a perfectly proper letter of 
advice as to the way in which she should proceed, but her 
letter was, in accordance with invariable practice, retained 
and placed before Barnard, J., at the trial. Upon her applica- 
tion for a re-hearing the wife produced the documentary 
evidence in question (which had not been disclosed to the 
court by the husband) in support of her allegation that no 
desertion on her part had been proved, and it was held by the 
President, Lord Merriman, in his judgment granting the 
application, that the words in the rule “no error” being 
“alleged ’’ must be interpreted in the broad sense and that 
the matter must be considered in the light of the implications 
involved in what was being asserted and not of a mere formal 
disclaimer of attributing any error to the court below, it being 
a matter of substance and essence and not of form. He 
stated that the failure of Barnard, J.—in the light of the duty 
imposed upon the court under s. 178 of the Judicature 
(Consolidation) Act, 1925, as amended by s. 4 of the 
Matrimonial Causes Act, 1937, to inquire for itself into the 
truth of the allegations made in the petition—to prosecute 
such inquiries far enough and to appreciate in the light of the 
documentary evidence (which was not produced before him) 
the full possible implications of certain documents which were 
produced before him at the trial, did not amount to an “ error 
of the court at the hearing ’”’ within the meaning of r. 36 (1). 
It was only where the applicant for a re-hearing of a petition 
alleged, either expressly or by necessary implication, that the 
trial judge made such an “ error’’ as resulted in a wrong 
conclusion that the application should be made by way of 
appeal to the Court of Appeal ; where the applicant made no 
such allegation, but alleged that he, or she, had in his or her 
possession evidence not previously before the court which was 
material to the real issue between the parties and which the 
other party had concealed from the court, the Divisional Court 
of the Probate Division had both the jurisdiction and the duty 
to deal with the matter. Wallington, J., gave a judgment 
agreeing with this view. It may be noted that in coming to 
this conclusion the court followed two earlier decisions (Winter 
v. Winter [1942] P. 151, and Petty v. Petty [1943] P. 101) and 
laid it down that such an application may be made whether 
the petition had been a defended or an undefended one, and 
even where the party making the application for a re-hearing 
had deliberately abstained from taking any part in the 
proceedings. ' 


(2) Dispensing with service of the petition 

In Weighman v. Weighman [1947] W.N. 307, an important 
point arose with regard to the power of the court to dispense 
with service of a petition upon a respondent under the 
provisions of s. 42 of the Matrimonial Causes Act, 1857. It 
will be remembered that in Read v. Read [1942] P. 87, it was 
held by the Court of Appeal that this section, to the effect 
that ‘‘ Every such petition shall be served on the party to 
be affected thereby . . . in such manner as the court shall 
by any general or special order from time to time direct . . . 
Provided always that the said court may dispense with such 
service altogether in case it shall seem necessary or expedient 
so to do,” which was not expressly repealed by r. 82 of the 
Matrimonial Causes Rules, 1937, was not impliedly repealed 
by r. 10 of those Rules, the rule governing proof of service. 
The Court of Appeal, however, in this case was not considering 
the exercise of discretion under this section, but had before 
it the question of the applicability to matrimonial causes 
of R.S.C., Ord. 9, r. 14B (made on 31st October, 1941), and 
it was held that this Order had no application. In Luccioni 
v. Luccioni [1943] P. 49, however, the Court of Appeal had 
before it an appeal under the proviso to s. 42, in which 
Lord Merriman, P., had refused leave to dispense with service 
of a petition by a wife claiming a dissolution on the ground 
of desertion. Her husband had left her in October, 1936, 
having announced his intention of going to Morocco or France, 
and since September, 1939, she had received no communication 
from him or anyone on his behalf and did not at the date of 
her affidavit in support of her petition, dated 21st October, 
1942, know his whereabouts. In dismissing the appeal, 
Scott, L.J., referred to a passage in the judgment of the 
President which had been adversely criticised in argument, 
namely: “In my opinion, in the case of petitions which 
involve a change of status, and where any form of substituted 
service is impossible, the court, before dispensing with 
service, should require to be satisfied that the respondent 
spouse has become aware of the fact that the petition is being 
prosecuted or, at the very least, of the intention to prosecute 
it, and, in either case, has had time and opportunity to 
indicate whether he or she desires to defend,” and he stated 
that those requirements did not constitute conditions of a 
general kind for the exercise of jurisdiction under s. 42, but 
that had that been the case the learned President would 
have been wrong, for, as Lord Wright pointed out in Evans v. 
Bartlam (1937) A.C. 473, 488, a discretion which is unfettered 
by law must not be fettered by judicial interpretation of it. 
In his view, however, the learned President did not intend 
to impose limitations of that kind; but the hypothetical 
events connected with a petition to which he referred were 
all relevant matters for consideration in connection with the 
exercise of the discretion, and he thought that he only spoke 
of them as matters which, if proved, would be additional 
reasons for the exercise. of the discretion. He would have 
exercised his discretion in the same way himself on the ground 
that it was a real hardship on a respondent to a divorce petition 
to be deprived of his status by a decree which was made in his 
absence and without his knowledge of the pending proceedings. 

In Weighman v. Weighman the facts shortly were that 
the petitioner and the respondent had married on 8th April, 
1922, and the petitioner had resided ever since the marriage 
in Cumberland, but in 1926 the respondent, a miner, had 
gone to Canada in search of work and on many occasions 
between that date and 1943 in letters to the petitioner he 
had expressed his intention of returning to England when he 
could afford to do so. But on 7th July, 1943, the respondent 
wrote saying that he never intended to return to England, 
and thereafter, down to the filing of the petition on 
11th February, 1947, he never returned to, or communicated 
with, the petitioner. The letter of 7th July, 1943, gave no 
address and stated that the respondent had left the place 
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where he had been residing. The petitioner sought a dissolu- 
tion on the ground of desertion, suing as a poor person, and 
an order was subsequently made for substituted service 
of the petition by advertisement in a newspaper in Canada ; 
but, the cost of such advertisement being beyond her means, 
the petitioner applied for leave to dispense with service 
altogether. The application was refused by Finnemore, J. 
In allowing the appeal and granting leave, Bucknill, L.J., 
stated that it appeared that Finnemore, J., did not say that 
he was absolutely bound by Luccioni’s case, but that if he 
was not satisfied that the husband had got notice of the 
proceedings, or of the intention to bring them, the mere fact 
that the wife had not sufficient means to advertise was not 
enough to justify the court in dispensing with service 
altogether under the section. After referring to the practice 
in dispensing with service (laid down in the judgment of the 
President set out above), the lord justice stated that in his 
view there were special facts which Finnemore, J., did not 


Company Law and Practice 


" CONTINGENT CLAIMS 


Last week we began to consider whether, in the case of 
a person who had a simple contingent claim against a 
company which, though solvent, was being wound up, that 
person was able to compel the liquidator to put aside a 
fund to answer the contingent claim before making any 
return of assets to the contributories, and in this connection 
we had begun to inquire what the effect was of such a 
person “‘ entering a claim,” which proved to be a somewhat 
elusive phrase. 

It was pointed out that there were indications to be found 
in the cases that a person with a contingent claim did have 
some such right, and this view is further strengthened by 
the case of Re Telegraph Construction Co. (1870), L.R. 10 
Eq. 384. That case was a petition for the reduction of capital 
by repayment by a company which was in possession of 
premises urder a lease, and the lessors claimed that they 
were entitled to insist on appropriation of a fund sufficient 
to meet their future claims under the lease before any capital 
was returned to the members. 

Though it was a reduction of capital case, James, V.-C., 
said that it seemed to him that he must deal with the company 
exactly in the same way as if, instead of reducing their capital 
and shares, they were simply dividing a sum of money, 
amounting to {8 a share, amongst themselves, by which he 
appears to have meant as if it was being wound up and the 
assets were being distributed to the shareholders, and he did, 
in fact, order the company to pay into court a fund sufficient 
to meet the company’s future liabilities under the lease. 
Summarising the position arrived at as the result in the case 
of a winding up of two of the cases referred to last week, he 
said: “‘ The shareholders—that is to say, the debtor—says 
‘I am ready to pay everything that is due to you up to this 
moment.’ Thereupon the creditor, on the authority of 
Re Haytor Granite Co. (1865), L.R. 1 Ch. 77, says, ‘ But I am 
going to enter my claim’; and then comes the authority 
of Horsev’s Claim (1868), L.R. 5 Eq. 561, which says: ‘ You 
may enter the claim for the whole estimated value of the 
future rent, but we will not allow you to stop the distribution 
of assets among the creditors .. .’”’ 

The vice-chancellor went on to point out that in the present 
case it was a distribution to shareholders that was in question 
and not to creditors; the lessors had a contingent claim and 
might become creditors and their claims ought not to be 
prejudiced by a distribution among the shareholders. “If a 
creditor,” he said, ‘“‘ has a claim which is admissible as 
a contingent claim, that ought to be admitted to the catalogue 
of claims admissible to proof in a winding up. Such a proof 
is not a proof for anything payable in presenti, but it is 
admissible as a proof for something which may ripen into a 
tight to present payment.” 

The whole case clearly proceeded on the assumption that it 
was out of the question for the lessors to prove and get paid 
their claim estimated at its value at the date of the winding 
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consider sufficiently, and that it seemed to him that, reading 
the husband’s letter of 7th July, 1943, and bearing in mind 
the fact that he had been away for twenty years and that in 
1943 he had intimated his intention never to return to her, 
the husband must have known that he had deserted his wife 
and that that desertion had continued for more than three 
years. He thought it was a fair inference that he knew that 
it was at least likely that the wife would take proceedings 
for divorce and in those circumstances he thought the 
conditions laid down by Lord Merriman were fulfilled. 
Cohen, L.J., agreed that mere want of means would not be 
enough in the absence of facts from which knowledge by the 
respondent of at least the likelihood of proceedings might be 
inferred. These two cases, therefore, form a useful guide 
in considering in what circumstances an application may 
properly be made for leave to dispense with service of a 
petition under this section of the Act of 1857. 

M. H. L. 


IN A WINDING UP-—III 


up, and, as has been pointed out, we now know as a result of 
Hardy v. Fothergill (1888), 13 App. Cas. 351, that that assump- 
tion was wrong. The whole case also proceeds on the basis 
that there were two different operations that could take place 
in a winding up: (1) a creditor could prove for the amount 
of his debt, and (2) a person with a future or contingent claim 
could enter a claim for the whole amount. For example, in 
argument it was said: “The words ‘ claim’ and ‘ proof’ have 
often been used without due discrimination, but it is submitted 
that they mean two different things.”’ 

This attitude, which appears in other cases, too, naturally 
led us last week to suppose that the General Order of November, 
1862, in which were contained the rules then in force governing 
a winding up, provided for these two different methods of 
proceeding, but, as we saw on investigation of the General 
Order, this supposition was false. 

Proceeding then in a short exercise of the higher critical 
method, we then inferred that in some sort of proceeding 
there was a practice prior in time to the 1862 winding up 
practice under which a claim such as this might be entered. 
An indication of the existence of such a practice is to be 
found in Ex parte Good (1880), 14 Ch. D. 82. That case was 
a bankruptcy case, the facts of which do not concern us, but 
during the course of it James, L.J., said this: ‘‘ A creditor 
placed in any such difficulty might apply to the court for leave 
to enter something equivalent to what was called a claim 
under the old practice and for an order that the trustee 
should reserve a sufficien®sum to meet the claim if it should 
ever be made good . . .” 

That case proceeded under the Bankruptcy Act, 1869, and 
if, in pursuit of our inquiry, we turn to the Bankruptcy Act, 
1849, we run our claim to earth in s. 178 of that Act. That 
section provides that a liability to pay money upon a con- 
tingency which should not have happened is to be made the 
subject of ‘‘a claim”’ convertible into a proof in the event 
of the contingency happening before the claim was expunged, 
though after the lapse of six months the court, if it thought 
fit, might expunge it on the application of the assignee. 

In contradistinction to this section of the 1849 Act the 
preceding one dealt with “ debts payable on a contingency 
which should not have happened” at the date of the 
bankruptcy. These were to be proveable, with a right to 
participate in dividends upon the amount so proved. In 
other words the 1849 Act was merely a step in the attempts 
we have previously noted on the part of the Legislature 
to make all claims against the bankrupt proveable in his 
bankruptcy, a position which, as we have seen, was almost 
completely achieved by the Act of 1869. Under that Act 
the only liability not capable of proof was one the court held 
incapable of being fairly valued. The conclusions that can 
be drawn from the facts this little inquiry has brought to 
light will have to be considered in the next article. 

S. 
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FURTHER LEGACY DUTY | 


UNDER the Finance Act, 1947, s. 49, a further legacy duty 
at a rate equal to the duty payable under the pre-existing law 
is now charged on legacies. In general this further duty is 
only payable on legacies derived from a festator dying after 
the 16th April, 1947, but in certain cases legacies derived 
from a testator who died before that date also attract the new 
charge. In the course of my comments on this part of the 
Act some months ago, I remarked that the imposition of this 
further legacy duty in the case of legacies given by a testator 
who died before the date in question wou.d be certain to 
raise intricate problems of incidence, if the legacy had been 
expressed to be given free of duty, and the executors had 
made provision for the payment of duty at the rate applicable 
at the time of the testator’s death only. A case of this nature 
has now come to my notice. 

The Act of 1947 is not the first of its kind to impose a death 
duty with retrospective effect, and the problem is not novel. 
A very similar situation arose out of s. 14 of the Finance 
Act, 1914. Up to the passing of that Act the position as 
regards certain settled legacies was that, in addition to the 
ordinary estate duty levied on the testator’s free estate, 
settlement estate duty was payable on the settled legacy, 
but after the payment of this additional duty on the death of 
the testator, no estate duty was payable on the death of the 
tenant for life in respect of the settled legacy (Finance Act, 
1894, s. 5 (2)). Settlement estate duty was abolished by the 
Act of 1914, which provided (s. 14) that in the case of persons 
dying after the 15th August, 1914, the relief afforded by 
s. 5 (2) of the Act of 1894 should also cease, with the result that 
in the case of a tenant for life of a legacy derived from a testator 
who died before that date, who himself died after that date, 
the corpus of the legacy passed, within the meaning of s. 2 (1) (0) 
of the Act of 1894, on the death of the tenant for life, and fell 
to be aggregated with the rest of his estate for the purpose 
of ascertaining the rate of estate duty payable thereon. 
This provision created a series of problems in relation to 
incidence of duty which are in many ways analogous to the 
difficulties which will arise under the Act of 1947, and the 
cases on the earlier section provide a valuable guide to the 
application of s. 49 of the Act of 1947. It is interesting, in 
passing, to recall certain remarks then made by Lord Sterndale, 
M.R., whose prescience in this respect has been falsified by 
events: ‘‘ There is this bare possibility, that the rates of 
legacy duty may be altered by ex post facto legislation affecting 
the estates of persons who have died before the legislation 
and whose estates are already in course of administration, but 
it is so unlikely as to be negligible” (Re Wedgwood [1921] 
1 Ch. 601, at p. 611). 

The circumstances which I had to consider were as follows : 
a testator who died in 1946 left his residuary estate to his 
trustees, upon trust for his wife for life, and after her death 
upon trust to raise thereout several legacies, and subject 
thereto to distribute the residue among various charities. 
One of the legacies directed to be raised out of the residue was 
a settled legacy which the trustees were to retain upon trust 
for the testator’s daughter during her life, and after her death 
to divide among the daughter’s children. The testator’s 
wife survived him and was living on the 16th April, 1947, 
but she had released her life interest in so much of the residuary 
estate as was sufficient to answer the settled legacy, and the 
daughter also desired to release her life interest in the legacy 
in order to accelerate the distribution thereof among her 
children, whose interests had vested. The legacy was given 
free of duty, and as all the beneficiaries were chargeable to 
legacy duty at the same rate, the trustees had paid duty on the 
capital value of the legacy. Had the law remained unaffected 
by the Act of 1947, no further legacy duty would have been 
payable in respect of the settled legacy ; but by reason of 
s. 49, subss. (1) (6), (2) (b) and (3) (a), of the Act, further duty, 
at a rate equal to the rate at which legacy duty had already 
been paid, would become payable on the daughter’s death. 


The question thus arose whether, having regard to the direction 


“to pay the legacy free of duty, the further duty which would 


become payable under s. 49 should be paid out of the residue 
(which, in this case, was still retained) or out of the fund 
appropriated to answer the legacy. As one of the daughter’s 
children was desirous of settling his share of the legacy, the 
question required an urgent decision. 

The first reported decision on s. 14 of the Act of 1914 was 
that in Re Snape [1915] 2 Ch. 179. The testatrix, who died 
before the Act came into force, left a legacy “‘ free from all 
duty ’’ to her niece for life and after her death (in the events 
which happened) to a charity. The trustees of the settled 
legacy, who had paid the legacy duty in respect of the niece’s 
life interest in the legacy, took out a summons for the 
determination of the question whether (a) the estate duty and 
(6) the legacy duty, which would both become payable on the 
death of the niece, would be so payable out of the residue 
or whether both or either were payable out of the legacy. 
It was held, as regards the legacy duty, that on the true 
construction of the expression “ free of all duty ”’ this would be 
payable out of residue ; but as regards the estate duty, which 
had been imposed after the testatrix’s death, the operation of 
a gift expressed to be free of duty must be determined with 
reference to duties payable in respect of the legacy at the date 
of the testatrix’s death, and should not be extended to duties 
created or imposed by legislation subsequent to the death. 
The charge to estate duty arising out of s. 14 of the Act fell, 
therefore, on the legacy and not on the residue. 

Re Snape, supra, has not been overruled, but before 
jumping to the conclusion that this case covers the problem 
which arises out of the Act of 1947, it is necessary to go into 
the matter a little more fully. It is true that the case, 
considered from one angle, is on all fours with our problem— 
the incidence of duty charged by legislation subsequent 
to the death of, and so ex hypothesi not in the contemplation 
of, the testator; but there are two points in regard to the 
case which deserve study. In the first place, the newly 
created duty in Re Snape was an estate duty, while the further 
duty charged by the Act of 1947 is a legacy duty, and the two 
duties stand on totally different footings. Estate duty on a 
life interest in a settled legacy is not payable by the testator’s 
executors. It is payable on and by reason of the passing of 
the legacy on the life tenant’s death. On the other hand, 
legacy duty is payable by the executors of the testator in 
such a case, although the payment of part of it may be deferred 
until the death of the life tenant (see Re Wedgwood, supra, 
per Warrington, L.J., at p. 619). This distinction leads 
directly to the second point for consideration. Since 
Re Wedgwood a rule has grown up whereby, in determining the 
construction of ‘‘ duty free ”’ provisions, it is presumed that a 
testator does not wish to lay his residuary estate under the 
heavy and uncertain burden of providing for the payment of 
estate duty on a benefit, settled by him, at a time and in 
circumstances which no testator can clearly envisage. The 
rate of estate duty payable on the death of a life tenant of a 
settled legacy, being computed by aggregation, is quite 
unpredictable. This rule (which is, of course, merely one of 
presumption, which is always rebuttable by clear language in 
a contrary sense) is stated in a number of cases (e.g., 
Re Fenwick [1922] 2 Ch. 775 ; Re Sarson [1925] Ch. 31). The 
result is that ‘‘ the tendency of the courts is to arrive practically 
at the concfusion reached by Eve, J., in Re Snape, though 
not for quite the same reason’”’ (Re Fenwick, supra, per 
Sargant, J., at p. 781). 

Does the rule which had its foundation in Re Wedgwood, 
supra, render the decision in Re Snape, supra, of doubtful 
authority ? It is not an easy question, but on the whole I 
conclude that it does not. The upshot of the cases since then 
seems to me to be this, that if Re Snape, supra, came up for 
decision now, it would be decided in the same way, but on 
different grounds; but that the principle on which that 
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decision rests is sound, if circumstances arise to which that 
principle may be applied. In my view such circumstances 
have now arisen, in the shape of s. 49 of the Act of 1947, 
and the fact that Re Snape was decided on a question of 
estate duty, whereas s. 49 deals with legacy duty, is for this 
purpose irrelevant. I conclude, therefore, that in the problem 
with which I was faced, the further legacy duty payable, 
under s. 49, on the death of the daughter will be payable out 
of the corpus of the settled legacy, and not out of residue ; 
but I think that a strong argument for the contrary view 
exists, in that legacy duty is (and always has been) payable 
by the testator’s executors, and for that reason a “ free of 
duty ’’ provision may be extended to include payment of 
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legacy duty even in such a case as this, where the duty 
is charged by ex post facto legislation. 

This problem will doubtless come before the courts sooner 
or later. Until then it is only possible to give some indication 
of the trend of the cases bearing upon the problem and the 
difficulties inherent therein. But I feel I should not close my 
remarks on the subject without a reminder that there is 
no general rule for construing expressions which render 
testamentary benefits free from duty, and in such case the 
expression must be construed in the context of the will. 
Re Wedgwood, supra, is a good example of a decision which 
rested very largely on the previous wording of a “ free of 
duty ”’ provision. “ABC” 


TO-DAY AND YESTERDAY 


LOOKING BACK 

At the New Year in 1856 Lord Chief Justice Campbell, then 
seventy-four years old, wrote in his diary: ‘‘ Have entered on 
another year, at my time of life rather a solemn and melancholy 
occurrence. With a grateful heart I thank God for all His past 
goodness to me and pray that while life is spared to me I may 
do my duty.’”’ Two years later at the start of 1858 he was 
again in chastened mood: ‘I feel rather depressed when I 
look forward to the labours which await me; but, praying for 
God’s help to enable me to do my duty, I will try to proceed 
vigorously and cheerfully. May I be ready to meet the close 
of my career with resignation and firmness, grateful for the many 
blessings showered upon me.”’ But the end was not yet, for in 
June, 1859, the astonishing old man, after a lifetime spent in the 
Common Law, consented to become Lord Chancellor, which 
then involved presiding over the Court of Chancery. He 
mastered his new work with remarkable efficiency, displayed 
right up to his sudden death in June, 1861. At the start of 
that last year he wrote in his diary : ‘‘ It has pleased Providence 
that I should live to see another year which is ushered in by 
three most wonderful events : the taking by an English army of 
the capital of China ; the union of all the states of Italy into one 
kingdom ; and the disruption of the United States of America ”’ 
(by the great Civil War). Death found him in full vigour and 
the possession of all his faculties. He had always prayed: 
“From a lingering illness, Good Lord deliver us.” 


UNION PORTRAITS 
It appears that an anonymous donor has given a start to a 
Portrait Fund from which the Oxford Union can commission 
portraits of distinguished ex-presidents still living and purchase 
portraits of those deceased. It appears that Mr. Hilaire Belloc 
is the first choice. Of his great contemporary and opponent in 
debate, Lord Birkenhead, the Union already possesses a bust, 
which stands in the hall; there is also one of another distinguished 
lawyer-politician, Lord Oxford. It is interesting to recall that 
at the University Belloc and F. E. Smith were expected to run 
neck and neck for the highest legal honours, and indeed both of 
them became members of Gray’s Inn, but while from that 
starting point the one took the high road that led to the Woolsack, 


the other chose a different path to fame, and the curious may see 
his name now almost at the head of the list of the students of 
the Society, for he was never even called to the Bar. In after years 
Lord Birkenhead paid a sincere tribute to his former adversary : 
‘““ Mr. Belloc was undoubtedly a great orator. At Oxford he 
spoke out of the sincerity of his heart in noble English and 
out of a fund of natural genius: at the Union he was an 
immense, an unparalleled success. I can bear testimony to this, 
because I opposed Mr. Belloc on all his great occasions.”” The 
historian of the Union has recorded that these two ‘“ wrought an 
entirely new feeling in the Union,’ Smith leading the 
Conservative section of the Union and Belloc the Liberals. 


PERSONALITIES IN DEBATE 


THOSE two can never be thought of in this connection apart 
from Lord Simon, the third star in their constellation, who has 
compared their qualities—Belloc, whose ‘‘ wide range and 
imaginative outlook together with the intensity of the feelings 
to which he gave utterance, made an unforgettable impression ”’ ; 
Smith, ‘‘who out-raced him for the prize of the Presidency. 
The two men had very different qualities, but they were perfectly 
matched as protagonists in undergraduate debate.’’ The 
Simon of those days has been compared to Cardinal Wolsey 
in that he was, like him, ‘‘ exceeding wise, fair-spoken and 
persuading.’”’ Unlike him, he combined logic with an expression 
of disarming simplicity. After the exaltation of Belloc and the 
satire of Smith, it was, they say, Simon who would point the way 
back to responsibility and reality. ‘‘In fact the undergraduate 
showed the Chancellor as morning shows the day.’’ He was 
elected President in 1896, for though, as he has admitted, 
Liberals were then in a minority in the Union, “ this did not 
prevent us from getting our full share of election to office.” 
The Presidency has given promise which many a brilliant career 
has fulfilled. Thinking only of the law and looking back to 
earlier generations, there was Lord Oxford and before him 
Lord Bowen. The latter served his year of office in 1858, 
but it was said of him that he never took this activity “‘ quite 
seriously enough to become a distinguished debater,’ though 
tribute was paid to “the lucid and mellifluous flow” of his 
arguments. ° 





HIGH COURT OF JUSTICE 
CHANCERY DIVISION 


The Lord Chancellor has made and given the following 
appointments and directions :— . 

1. Mr. Justice Vaisry, Mr. Justice RoxpurGu and Mr. Justice 
Wynn Parry or one or more of them to be the judges by whom 
the jurisdiction of the High Court under the Companies Acts, 
1929 and 1947, is to be exercised. 

2. Mr. Justice Romer, Mr. Justice JENKINS and Mr. Justice 
HARMAN or one or more of them to be the judges to exercise the 
jurisdiction in bankruptcy. 

3. Mr. Justice Romer, Mr. Justice JENKINS and Mr. Justice 
HARMAN to be the judges for the hearing of causes or matters 
proceeding in the District Registries of Liverpool and Manchester. 


4. Mr. Justice Romer to be the judge for the hearing of 
proceedings under Ord. 55a, r. 4 (Guardianship of Infants Acts, 
1886 and 1925). 

5. Mr. Justice Romer to be the single judge for the purpose of 
hearing such appeals under Ord. 54D (Law of Property Acts, etc.) 
as are to be heard and determined by a single judge; and 
Mr. Justice Romer and Mr. Justice HARMAN to be the two 
judges constituting a Divisional Court for the purpose of hearing 


and determining such appeals under the same order as according 
to the provisions of that order are to be heard and determined by 
a Divisional Court of the Chancery Division. 

The following appointments and directions previously made 
will remain in force :— 

(1) Mr. Justice Wynn Parry to be the judge to whom refer- 
ences or disputes under s. 29 of the Patents and Designs Act, 1907, 
as amended, are assigned. 

(2) Mr. Justice WyNN Parry to be the Patents Appeal 
Tribunal under s. 92a of the Patents and Designs Act, 1907. 

(3) Mr. Justice Vaisry to be the judge for hearing appeals and 
petitions under s. 92 (2) of the Patents and Designs Act, 1907, as 
amended, and Ord. 53a, r. 1. 

(4) Mr. Justice VaisEy to be the judge for hearing proceedings 
under Ord. 55c (War Damage Act, 1943). 

(5) Mr. Justice Romer to be the judge for the duties imposed 
by r. 15 (2) of the Public Trustee Rules, 1912. 

In accordance with arrangements made between the Chancery 
judges, Mr. Justice JENKINS will hear proceedings under the 
Liabilities (War-Time Adjustment) Acts, 1941 and 1944. 

Matters assigned to Mr. Justice Vaisey, Mr. Justice ROXBURGH 
or Mr. Justice WyNN Parry will be designated ‘‘ Group A,’’ and 
those assigned to Mr. Justice ROMER, Mr. Justice JENKINS or 
Mr, Justice HARMAN “ Group B.” 
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Jenks’ English Civil Law. Fourth Edition, in two volumes. 
Editor-in-Chief: P. H. Wiunrietp, K.C. 1947. London: 
Butterworth & Co. (Publishers), Ltd. 105s. net per set. 

Lest it be thought that such an academic team of authors 
and editors have confined themselves in this digest of English 
civil law to theoretical matters, mention must straight away be 
made of the four-page note on registration of title, which is one 
of many features at once historical, descriptive and practical. 
History is not the work’s aim, and the historical notes will be 
found unobtrusive ; but, as Professor Jenks in his prolegomena 
hints, “‘ as a result of long experience,’’ the time spent in reading 
an historical note is often a real help in grasping a modern text. 
The prolegomena, in its deft outline of the sources of our law, 
seems to envisage, too, a public of readers by no means limited 
to those learned in the law of England. It is difficult to imagine 
a work of reference more suited to the purposes of the comparative 
jurist in other countries, and it is noteworthy in this respect that 
editions have appeared in Paris and Berlin. Even the educated 
layman in this country would find these two volumes of interest 
and utility. 

A digest is, of course, no substitute for a text-book. Nor can 
it take the place of an encyclopedia, such as is in fact, if not in 
name, Lord Halsbury’s famous work. Nevertheless, it would be, 
even to the practising lawyer, of more benefit than he would 
perhaps care to admit to obtain such a perspective of the terrain 
in which he operates as is afforded by this masterly work of 
master lawyers. A glance at the names of the authors of this 
and former editions gives ample guarantee of the skill and 
authority with which two thousand-odd propositions have been 
fashioned out of statute and precedent to furnish both a panorama 
and a reliable map of every field of English civil law. 

How little the work is a mere condensation of statutes and the 
headnotes of reports is apparent from the first proposition : 
“ The legal capacity of a human being commences from the time 
of his birth; but for certain purposes a child en ventre sa méve 
is treated as already born. Legal capacity is not complete until 
the attainment of majority.”” The notes in differentiated type 
explain the propositions and relate them to particular cases. 
For example, the liability of a minor on a “‘ continuing ”’ contract 
not repudiated by him on attaining majority is a matter of general 
principle embodied in a proposition (p. 59) ; the special case of 
partnership which arose in Lovell & Christmas v. Beauchamp 
[1894] A.C. 607, is proper to a note and is so dealt with. 

The work is arranged under the main headings of obligations, 
property, family law and succession. A scheme which separates 
family law and succession from their parent subjects of contract 
and property necessarily involves some cross-referencing, but 
this is reduced to a minimum by the inclusion of an introductory 
book with the title ‘“‘ General.”” The form and scope of the 
digest does not preclude the incorporation of many practical 
features. Besides the note on registration of title already 
mentioned one may cite the table of specific instances of nuisance 
(pp. 345-8). 

For the most part the accuracy of the wording is quite uncanny. 
Only once or twice does the condensation of material seem to 
have been carried to a dangerous extent. For instance, the 
closing words of proposition 1808, which defines a charitable use 
(“even though restricted to a particular area or class ’’), taking 
full account of the cases mentioned, scarcely do justice to the 
recent decisions emphasising the distinction between public and 
private trusts. 


The Law of Support in Relation to Minerals. By F. A. ENEVER, 
M.C., M.A., LL.D., of Gray’s Inn, Barrister-at-Law. 1947. 
London : The Solicitors’ Law Stationery Society, Ltd. 25s. net. 
The author was until recently legal adviser to the Coal 

Commission, and the guarantee of competent handling of a 

complex subject that springs from such a circumstance is not 

belied by the quality of this text-book. The subject is treated, 
first of all, from the point of view of the common law relating to 
support, and then in reference to the considerable number of 
statutes which either deal directly with, or in any way bear upon, 
the problem. Questions of support have been the frequent 
subject of litigation, often taken to the highest courts ; and it is 

a great convenience to find the leading cases summarised, as 

they are here, briefly but lucidly. The section on statute law is 

fully up to date and includes the changes resulting from the 
nationalisation of the coal industry, and the Coal Acts and the 

Coal Industry Nationalisation Act, 1946, are dealt with very 

clearly in relation to the existing law. This work will be of 

particular value to the general practitioner seeking a rapid answer 
to questions arising out of a highly “‘specialist’’ branch of the law. 


January 3, 1948 


JOURNAL 


A Digest of the Law of Evidence. By Sir JAMES FITZJAMEsS 
STEPHEN. Twelfth Edition by Sir Harry LUSHINGTON 
STEPHEN, of the Inner Temple, Barrister-at-Law, and LEwis 
FREDERICK STURGE, of the Inner Temple, Barrister-at-Law. 
1946. London: Macmillan & Co., Ltd. 7s. 6d. net. 


An edition of a standard work such as this does not require a 
review in the proper sense of the word to recommend it, but the 
revision (by Sturge following upon the death of Stephen) is 
particularly valuable, embodying as it does the recent changes in 
case law and statute which includes the Evidence Act, 1938, a 
text of which is set out in Appendix B. The general form of 
the work remains the same, Pt. I dealing with Relevancy, 
Pt. II with Proof, and Pt. III with production and effect of 
evidence, the propositions of law being set out in articles with 
notes and cases thereto. Upon the subject of Relevancy reference 
should now-be made to the judgment of the Court of Criminal 
Appeal in R. v. Sims [1946] 1 K.B. 531, which was given 
since the revision took place. 


BOOKS RECEIVED 


Oyez Practice Notes, No. 6: Company Law and Practice. 
The changes effected by the Companies Act, 1947. By MAuRICE 
SHARE, B.A. (Oxon), of Gray’s Inn and the North-Eastern 
Circuit, Barrister-at-Law, assisted by Cyrit Mont, F.C.A. 
1947, pp. 79. London: The Solicitors’ Law Stationery 
Society, Ltd. 3s. 6d. net. 

A Digest of the Questions set at Bar Examinations. Classified 
and Arranged by J. A. R. Fintay, M.A., of the Middle Temple, 
Barrister-at-Law. 1947. pp. v and 90. London: Sweet and 
Maxwell, Ltd. 6s. net. 

McBain’s Synoptic Chart of the Income Tax Act, 1945. By 
A. G. McBarn, Chartered Accountant. 1947. pp. 23. London: 
Sweet & Maxwell, Ltd. 8s. 6d. net. 


Justice and Our Court System. The University of Chicago 
Round Table, No. 500. 1947. pp. 28. Chicago: The University 
of Chicago. 

The Law of Bills of Exchange. By Francis C, CoNINGsBy, 
LL.B., of the Middle Temple, Barrister-at-Law. 1947. pp. viii 
and (with Index) 140. London: Stevens & Sons, Ltd. 
12s, 6d. net. 

The Law of Employment. A Summary of the Rights of 
Employers and Employees. By Eric Sacus, K.C. 1947. 
pp. ix and (with Index) 69. London : Sir Isaac Pitman & Sons, 
Ltd. 6s. net. 

Changes in Company Law. Current Law Guide, No. 3. By 
MiIcHAEL WHEELER, Of Gray’s Inn and Lincoln’s Inn, Barrister- 
at-Law, and GEOFFREY TRIBE, of the Inner Temple, Barrister- 
at-Law. 1947. pp. iii and (with Index) 92. London: Sweet and 
Maxwell, Ltd.; Stevens & Sons, Ltd. 6s. 6d. net. 


A Simple Guide to Negotiable Instruments and the Bills of 
Exchange Acts.’ By DupLEy RICHARDSON, Associate of the 
Institute of Bankers. 1947. pp. vi, 182 and (Index) 7. London : 
Butterworth & Co. (Publishers), Ltd. 12s. 6d. 

Company Accounts under the Companies Act, 1947. Reprinted 
(with Additions) from ‘‘ Accountancy,’’ October, - 1947. 
Prepared by F. SEWELL Bray, F.C.A., F.S.A.A., and H. Basit 
SHEAsBy, F.C.A., F.S.A.A., for the Incorporated Accountants’ 
Research Committee. pp. 31. London : Society of Incorporated 
Accountants. 2s. net. 

The British Year Book of International Law. Twenty-third 
Edition. Editor-in-chief, Professor H. LAUTERPACHT. 1947. 
pp. vii and (with Index) 535. London: Geoffrey Cumberlege, 
Oxford University Press. 42s. net. 

The Solicitors’ Diary, 1948. Edited by Paut UrBan, Solicitor 
of the Supreme Court. 104th year of publication. 1947. 
pp. xxxvi and 925. London: Waterlow & Sons, Ltd. 

Three Addresses. An Essay in Publishing Ecology. 
London: Longmans, Green & Co. 

Town and Country Planning Law. By JAmMes KEKwICK, of 
Gray’s Inn and the South-Eastern Circuit, Barrister-at-Law. 
1947. pp. xvii and (with Index) 556. London: Stevens & Sons, 
Ltd. 45s. net. 

The Law of Trusts. By GreorGce W. Keeton, M.A., LL.D., 
of Gray’s Inn, Barrister-at-Law. Fourth Edition. 1947. 
pp. lv and (with Index) 459. London: Sir Isaac Pitman 
and Sons, Ltd. 25s. net. 

New York University Law Quarterly Review. Vol. XXII, 
No. 4. October, 1947. A Survey of New York Law, 1946-47. 
New York: New York University School of Law. 
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NOTES OF CASES 


COURT OF APPEAL 


WILL: CONSTRUCTION 
/n ve Wellington; Glentanar v. Wellington and Others 
Lord Greene, M.R., Cohen and Asquith, L.JJ. 
9th November, 1947 

Appeal from a decision of Wynn Parry, J. 

The facts are set out in the report of the case in the court 
below (91 Sor. J. 369). It was contended for the several 
appellants that, upon the true construction of the two wills, the 
Spanish property expressed to be disposed of by the Spanish will 
(a) was undisposed of and passed as an intestacy, and, alterna- 
tively, (b) devolved on the seventh duke and on the sister of the 
testator (the Duchess of Ciudad Rodrigo) as joint tenants. 

Lord GREENE, M.R., delivering the judgment of the court, 
said that the court agreed with the judgment of Wynn Parry, J., 
for the reasons given by him. The appeals would be dismissed. 

Leave to appeal to the House of Lords was refused. 

APPEARANCES: N. Gray, K.C., and Wilfrid Hunt (E. F. Turner 
and Sons) ; Rawlence and Valls (Farrer & Co.) ; R. Jennings, K.C., 
and Jopling (Theodore Goddard & Co.) ; Winterbotham (E. F. 
Turner & Sons). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


COUNCIL HOUSES: RECOVERY OF POSSESSION 
Shelley v. London County Council 
Harcourt v. Same 
Lord Greene, M.R., Bucknill and Somervell, L. JJ. 
18th November, 1947 

Appeals from the Divisional Court. 

London County Council applied to two metropolitan magistrates 
under the Small Tenements Recovery Act, 1838, for possession 
of two houses of theirs to which the Housing Act, 1936, applied. 
In each case the tenant was a member of the working classes 
within the Act of 1936, and the flat was required to accommodate 
another such tenant. Under the Act of 1838, a magistrate has 
a discretion to suspend the operation of a warrant for possession 
for one month. By s. 5 (4) of the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920 (as amended), the court is given 
a similar discretion, but unfettered as to time. By s. 156 (1) 
of the Act of 1936 the operation of the Rent Restrictions Acts 
is excluded from preventing a local authority from obtaining 
possession of their houses covered by the Act of 1936 if they 
require possession for the purpose of exercising their powers 
under the Act. By s. 83 of the Act the general management 
of houses provided by a local authority under the Act is to be 
exercised by the authority. 

The Court held that management of houses under s. 83 of 
the Act of 1936 was an exercise by the local authority of ‘ their 
powers ”’ within s. 156 (1). The operation of the Rent Restrictions 
Acts was accordingly excluded and the magistrates had no 
discretion to suspend for more than the thirty days prescribed by 
the Act of 1838 the warrants for possession issued against the 
tenants. Moreover, the right given to tenants by s. 1 of the 
Act of 1838 to show reasonable cause why possession should 
not be given meant possession given under that Act, that is, 
by summary procedure, and did not give them a substantial 
right to resist a warrant for possession, as such, on grounds 
such as hardship. Appeals dismissed. 

APPEARANCES : Achkner (Hewitt, Woollacott & Chown) ; Holroyd 
Pearce, K.C., and H. Newman (Geoffrey B. Gush & Co.) ; 
Sir Valentine Holmes, K.C., and H. V. Lloyd-Jones (J. H. Pawlyn). 

(Reported by R. C. Cacsurn, Esq., Barrister-at-Law.) 


LIABILITIES (WAR-TIME ADJUSTMENT): MORTGAGE 
In ve Ginger 
Tucker and Bucknill, L.JJ., and Jenkins, J. 10th December, 1947 

Appeal by a building society, as creditors, from an order made 
by Judge Neal, at Brentford County Court, on a report by a 
liabilities adjustment officer on the affairs of a debtor under the 
Liabilities (War-time Adjustment) Acts, 1941 and 1944. 

The debtor was a widow of fifty-three years whose husband 
had died leaving no estate, and who was supported by her two 
sons. In October, 1929, she had bought a house for £600, 
obtaining for the purpose from the building society, on a mortgage 
of the property, an advance of £565, repayable as to principal 
and interest by monthly instalments of £4. The instalments 
were paid regularly until September, 1940, when the house and 
part of the contents were destroyed by an enemy bomb. The 
balance due under the mortgage was then about £340. After 
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a period of irregular payments, normal payments were resumed 
in November, 1943, and continued down to 7th September, 1946, 
the date of the liabilities adjustment officer’s first report, when the 
amount due under the mortgage was estimated at £245. The 
War Damage Commissioners had notified their intention of 
rebuilding the property. The liabilities adjustment officer found 
that the debtor’s financial difficulties were due to war circum- 
stances. On the 26th August, 1946, a protection order was made 
in relation to her affairs. On 7th September, 1946, the adjust- 
ment officer reported receiving from the debtor a proposal for 
the adjustment of her liabilities whereby the mortgage should be 
varied by the elimination of the interest payable by her to the 
building society from 30th September, 1940, when the house 
was demolished, to the date of its re-erection and reoccupation 
by her, and that the total sum paid by her to the society from 
30th September, 1940, should be applied in reduction of the 
principal due under the mortgage on that date. The officer 
having reported that in his opinion that proposal was equitable, 
the county court judge made an order adopting it and directing 
the debtor to make certain payments on that basis. The building 
society appealed, contending that the court had no power under 
the Acts of 1941 and 1944 to make such an order. 

By s. 7 (3) (a) of the Liabilities (War-time Adjustment) Act, 
1941, as amended by s. 7 (1) of the Act of 1944, the court may 
direct in the liabilities adjustment order that “‘ interest in respect 
of any period whether before or after the making of the order 
shall either not be payable or be reduced to such rate or amount 
as may be specified in the order.”’ 

Tucker, L.J., said that it was argued for the building society 
that everything had been paid under the mortgage deed which 
was due down to 31st October, 1946, and that the county court 
judge had no power at that date to reopen the question of past 
payments, which had been made and treated as being partly 
in respect of interest and partly in respect of capital repayment. 
It was objected that the effect of the order would be to turn 
past payments of interest into repayments of principal against 
the wishes of the society as mortgagees, and that nothing in the 
Acts of 1941 and 1944 empowered the court to reopen payments 
which had been made in respect of debts owing in the past. 
Were it otherwise, it was argued, there would be nothing to 
prevent the court from actually ordering a creditor to repay 
money which had properly been paid to him by the debtor 
in the past. ‘The question turned on the construction of s. 7 (3) (a) 
and, in his (his lordship’s) opinion, that proviso did not give the 
power to vary a mortgage deed so as to affect payments which 
had previously been properly made under it. The proviso 
was concerned with payments of interest due which had not 
been made before the date of the court’s order. The whole 
scheme of the Act supported that view, its object being to make 
provision in favour of the debtor with regard to debts which 
had accrued and would accrue in the future. The order of the 
county court judge would be varied accordingly, and the appeal 
succeeded to that extent. The court rejected the contention 
for the society that the county court judge was wrong in finding 
that the debtor’s financial difficulties were due to war 
circumstances. To that extent the appeal was dismissed. 

BucKNILL, L.J., and JENKINS, J., agreed. 

APPEARANCES: McGougan (Lambert, Hale & Procter) ; Aronson 
(Treasury Solicitor). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


CHANCERY DIVISION 
WILL: CONSTRUCTION 
Kirkby v. Phillips 
Vaisey, J. 19th November, 1947 

Adjourned summons. 
SW, by his will made in 1863, bequeathed a sum on trust 

. also to pay to... AK... the sum of £100 a year 
during her life and for her to give away by her will to any child or 
children she may have in marriage.’’ A K married, and died in 
1940, being survived by her sons AI and KI. By her will, 
A K purported to exercise the power granted to her by provisions 
whereby she gave the annuity to such children or child who 
should be living at her death, and, if more than one, then after 
the death of any child to the survivors or survivor and after 
the death of the survivor, and so far as she had power to do so, 
she gave the annuity, and the trust funds which produced it, 
to such children or child as should be living at the time of her 
death, and if male, should attain twenty-one, or if female, should 
attain twenty-one or marry. The summons was taken out to 
ascertain whether A K had power to dispose of the annuity and 
the capital on which it was based in the manner indicated above, 


“ee 
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and whether the provisions of her will were valid dispositions in 
accordance with such powers. 

VAIsEY, J., said that the main problem for decision was whether 
A K had power to give to her child or children a perpetual 
annuity of £100 (equivalent to a capital sum sufficient to produce 
that amount out of income), or whether the annuity was limited 
to the lives of the children. The matter was summed up in 
Jarman on Wills, 7th ed., at p. 1102, where it was stated that 
the bequest of an annuity to a person for his life, and then to his 
children, did not create a perpetual annuity ; for this proposition, 
Blewitt v. Roberts (1841), Cr. & Ph. 274, Yates v. Maddan (1851), 
3 Mac. & G. 532, and Blight v. Hartnoll (1881), 19 Ch. D. 294, 
were cited. There were other cases not easily to be reconciled with 
the line of authority, but of these Bent v. Cullen (1871), L.R. 6 
Ch. 235, had been referred to with doubt and disapproval, 
while Townsend v. Ascroft {1917} 2 Ch. 14, was distinguishable. 
The annuity given by the will of S W was limited to the lives of 
those to whom the donee of the testamentary power, A K, had 
directed it to go. Regarding the will of AK, the gift over 
infringed the rule against perpetuities. In the result, AI and 
K I were entitled to share the annuity so long as both were alive. 

APPEARANCES: D. H. Cohen (Gregory, Rowcliffe & Co., for 
T. W. Emerson, Plymouth); Wéinterbotham (Coode, Kingdon, 
Cotton & Ward). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


GUARDIANSHIP OF INFANTS: ADOPTION 
Jn ve Skinner (an infant); Skinner v. Carter 
Vaisey, J. 17th December, 1947 

Appeal from an order made by the justices at Edmonton. 

The respondent was the mother of a child born in July, 1937, 
of which the appellant was not the father. In 1941 she went 
through a form of marriage with the appellant. In June, 1942, 
the parties made an application to the county court, under the 
Adoption Act, 1926, for an order for adoption by them jointly 
of the respondent’s child; they represented themselves to be 
man and wife, and an order was made accordingly. They 
lived together as man and wife until September, 1947, when the 
appellant was convicted and sentenced to imprisonment for 
bigamy in connection with the marriage of 1941. After the 
expiration of the sentence the parties did not resume cohabitation, 
and the respondent applied to the justices for an order under the 
Guardianship of Infants Acts, 1886 and 1925. The justices 
awarded the custody of the infant to the respondent and ordered 
the appellant to pay her a weekly sum. At the hearing before 
the justices both parties represented that the marriage was 
bigamous. 

VaIsEy, J., said that the provisions of s. 1 (3) of the Adoption 
of Children Act, 1926, permitted a joint adoption only in the case 
where the proposed adopting parties were ‘‘ spouses.” The 
respondent had placed in the forefront of her case facts which 
showed that she had no standing in law. On the facts shown, 
the adoption order was invalid ; no subsequent order should have 
been made under it, and the justices should have stopped the 
case. The appeal would be allowed, and the order of the justices 
discharged. 

APPEARANCES : 
(H. W. Pegden). 

{Reported by F, R. Dymonp, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 


DIVORCE: DESERTION—BURDEN OF PROOF 
Beer v. Beer and Neilson 
Willmer, J. 30th October, 1947 

Petition and cross-petitions by wife and husband for dissolution 
of marriage. 

The wife alleged that the husband had deserted her on 
16th March, 1941. The husband denied that charge, contending 
that he left the matrimonial home in March, 1941, with no 
intention of absenting himself permanently, and that it was only 
in August, 1941, that he finally left his wife, doing so then because 
he had discovered that she had committed adultery. 
(Cur. adv. vult.) 

WILLMER, J., said that he had no doubt that the discoveries 
made by the husband were such as to raise good grounds for 
suspicion in the mind of any ordinary husband, and to call for 
some explanation. Mere suspicion, however, was not sufficient 
to justify a finding of adultery. Where the evidence pointing 
to guilt was, as here, entirely circumstantial, it was impossible 
for the court to draw the inference of guilt unless clearly satisfied 
that the facts relied on were not reasonably capable of any other 
explanation. He (his lordship) was far from being so satisfied. 


Neil McKinnon (Nash & Co.) ; Ashkenazi 
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The cross-petition must fail. As for the wife’s petition, it was 
argued that even if the charge of adultery had not been proved 
to the satisfaction of the court, the husband still had a good defence 
if the conduct of the wife had been such as to create in his mind 
a reasonable belief that she had been guilty of adultery. In 
Glenister v. Glenister [1945| P. 30, though the husband’s charge 
of adultery was not made out, he was held entitled to succeed 
in his defence to his wife’s charge of desertion because the 
circumstances were such as to induce in his mind a bona fide 
and reasonable belief in his wife’s guilt. That decision was 
distinguished in Wood v. Wood, where the only evidence of 
adultery was the birth of a child 346 days after the last date on 
which the parties were proved, by admissible evidence, to have 
cohabited. The Divisional Court, following Gaskill v. Gaskill 
[1921] P. 425, declined to hold that the evidence was sufficient 
to convict the wife of adultery. They further held that, since 
the husband’s belief in his wife’s guilt was not induced by such 
conduct on her part as would lead a reasonable person to believe 
her guilty of adultery, but was induced only by the apparently 
unusual period of gestation, no sufficient excuse for absenting 
himself from cohabitation had been made out so as to absolve 
him from a charge of desertion. The distinction between the 
two cases was that where the husband’s belief was induced by 
actual conduct on the part of the wife of a suspicious or 
incriminating nature, it was sufficient—provided that it was 
held bona fide and in the absence of reasonable explanation— 
to furnish the husband with a good excuse for absenting himself ; 
but where the belief was induced, not by actual conduct of the 
wife, but by extraneous circumstances, the result was different, 
even though the belief were held bona fide. The question was, 
to which class the present case belonged? Where, as here, a 
prima facie case of desertion had been made out, the burden of 
proof was on the husband to satisfy the court that his belief in 
his wife’s guilt was sufficient to absolve him. Assuming that the 
husband’s belief in his wife’s guilt was bona fide entertained, he 
had adduced no evidence, apart from his suspicious discoveries, 
of any association between his wife and the co-respondent ; 
nor had there been a word in the evidence to suggest that the wife 
was ever in the habit of associating with other men. Having 
made his incriminating discoveries, the husband did not seem to 
have paused to consider whether there might not be an innocent 
explanation. The wife had put forward an explanation which 
was sufficiently reasonable to make it impossible to say that 
adultery had been proved against her. If the husband’s evidence 
was right—namely, that there had been no final break before 
August, 1941—one was prompted to ask the question why the wife, 
if she were really guilty, was so careless as to leave so much 
incriminating evidence about for the husband to find whenever 
he might come on leave—perhaps unexpectedly. Bearing all 
these considerations in mind, he had concluded that the husband 
had not discharged the burden of proving that his belief in his 
wife’s guilt was sufficient to absolve him from the charge of 
desertion, and therg would be a decree nisi in favour of the wife 
accordingly. 

APPEARANCES: C. H. Duveen (P. B. Topham) ; Neligan (Edgar 
H. Hiscocks). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1947 
Birth Certificate (Shortened Form) (No. 2) Regula- 
tions. December 8. 

British Transport Stock Regulations. 
Control of Building Operations (No. 
December 17. 
County Court 
December 16. 
Exchange Control (Definition of Scheduled 

Territories) (No. 2) Order. December 16. 
Supreme Court Rules (Northern Ireland) Order in 
*Council. December 9. 


STATUTORY INSTRUMENTS, 1948 
Statutory Instruments Regulations, 1947. Published 
December 19. 
MINISTRY OF HEALTH 

Civil Aviation Act, 1946. Form L.L.C.1(D). Part VIII of 
Local Land Charges Register relating to Orders made and 
Directions given by the Minister of Civil Aviation. Schedule 

to official Certificate of Search. 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


December 11. 
10) Order. 
Order. 


Fees (Amendment) 
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PARLIAMENTARY NEWS 


ROYAL ASSENT 

The following Bills received the Royal Assent on 18th December, 
1947 :— 

COATBRIDGE BuRGH EXTENSION, &C., ORDER CONFIRMATION. 

EMERGENCY LAws (MISCELLANEOUS PROVISIONS). 

FINANCE (No. 2). 

MEDICAL PRACTITIONERS AND PHARMACISTS. 

PENSIONS (GOVERNORS OF DoMINIONS, &C.). 

Pustic Works Loans. 


HOUSE OF LORDS 

Read First Time :— 

CHILDREN Bitv [H.L.] [18th December. 

To make further provision for the care or welfare, up to the 
age of eighteen and, in certain cases, for further periods, of boys 
and girls when they are without parents or have been lost or 
abandoned by, or are living away from, their parents or when 
their parents are unfit or unable to take care of them, and in 
certain other circumstances ; to amend the Children and Young 

Persons Act, 1933, the Children and Young Persons (Scotland) 

Act, 1937, the Guardianship of Infants Act, 1925, and certain 

other enactments relating to children; and for purposes 

connected with the matters aforesaid. 
SUPREME COURT OF JUDICATURE (AMENDMENT) BILL [H.L.] 
[18th December. 
To amend the provisions of the Supreme Court of Judicature 

(Consolidation) Act, 1925, as to the number of divisions in which 

the Court of Appeal may sit. 

Read Third Time : 
EpvucaTION (SCOTLAND) Bit [H.L.] [18th December. 
Law REFORM (PERSONAL INJuRIES) BILL [H.L.] 

[18th December. 

[18th December. 





RivER Boarps BILv [H.L.} 


HOUSE OF COMMONS 
Read First Time :— 
ANIMALS BILL [H.C.]} [18th December. 
To extend the period during which payments may be made 
under the Agriculture Act, 1937, in connection with the eradica- 
tion of bovine tuberculosis and to amend the Horse Breeding 
Act, 1918. . 
ARMY AND AIR FoRCE (WOMEN’s SERVICE) BIL [H.C.] 
[18th December. 
To enable women to be commissioned and enlisted for service 
in His Majesty’s land and air forces, and for purposes connected 
therewith. 
ATTEMPTED RAPE BILL [H.C.]} [18th December. 
To authorise the passing of sentences of penal servitude for 
attempts to commit rape. 
INDUSTRIAL ASSURANCE AND FRIENDLY SOCIETIES BILL [H.C.] 
{17th December. 
To amend the Friendly Societies Acts, 1896 to 1929, and the 
Industrial Assurance Acts, 1923 to 1929, and to amend provisions 
corresponding or relating to provisions of those Acts contained 
in the Industrial and Provident Societies Acts, 1893 to 1928, 
and other enactments, as to payments on deaths of children, 
payments on deaths where no grant of probate or administration 
has been made, investment in savings banks, the designation of 
auditors appointed thereunder, the mode of determination of 
disputes and interpretation. 
PoLicE Pensions Bit [H.C.] [18th December. 
To make provision as to the pensions to be paid and in respect 
of members of police forces and as to the length of the period of 
their service, to amend and repeal with savings certain statutory 
provisions relating to the pensions to be paid to and in respect of 
members of police forces and as to the length of their service, 
and for purposes connected with the matters aforesaid. 
Post OFFICE AND TELEGRAPH (MONEY) BILL [H.C.]} 
[18th December. 
To provide for raising further money for the development of 
the postal, telegraphic and telephonic systems and the repayment 
to the Post Office Fund of money applied thereout for such 
development. 
PRINCESS ELIZABETH’S AND DUKE OF EDINBURGH’S ANNUITIES 
Bit [H.C.] [18th December. 
To make provision for the payment of certain annuities to 
their Royal Highnesses the Princess Elizabeth and the Duke of 
Edinburgh, and to amend s. 8 of the Civil List Act, 1937. 


CHRISTMAS ADJOURNMENT 
Parliament adjourned on Friday, 19th December, 1947, till 
Tuesday, 20th January, 1948. 
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QUESTIONS TO MINISTERS 
War-DESTROYED HousEs (TENANCIES) 

Mr. JANNER asked the Minister of Health whether his attention 
has been drawn to the recent judgment by which it was held 
that when a dwelling-house which was controlled under the 
Increase of Rent and Mortgage Interest Restrictions Acts has 
been destroyed in consequence of enemy action, the tenant of 
that dwelling-house is not entitled to a tenancy of a dwelling-house 
which is built in place of the destroyed dwelling-house ; and what 
steps he proposes to take in order to deal with this position. 

Mr. BEvAN: My attention has been drawn to this recent 
decision and the position is being considered. I can however 
hold out no hope of early legislation. {18th December. 

DeatH Duties (Post-WAR CREDITS) 

Sir H. Lucas-Tootu asked the Chancellor of the Exchequer 
whether the amount due to a deceased person in respect of his 
unpaid post-war credits is brought into account for the purpose 
of death duties ; and if so, what valuation is placed upon such 
credits. 

Mr. GLENVIL Hat: In the event of the taxpayer’s death before 
the date fixed for payment of the post-war credit, the amount 
of the credit is exempted, by s. 7 (4) of the Finance Act, 1941, 
from death duties payable on his death. [18th December. 

RENT RESTRICTIONS ACTS 

Mr. Bower asked the Minister of Health if his attention has 
been drawn to the recent case of L.C.C. v. Shelley, in which it 
was held that the tenant of a council house has no protection 
under the Rent Restrictions Acts against eviction by the council 
on any grounds whatsoever, no matter how great the hardship 
involved ; and whether he will introduce legislation at an early 
date to place tenants of council houses in the same position as 
regards notice to quit as they would be if they were occupying 
houses owned by private landlords. 

Mr. BEVAN: This matter was fully considered by the Ridley 
Committee on Rent Control whose report (Cmd. 6621) included 
a majority recommendation that local authority houses should 
continue to be excluded from the Rent Restrictions Acts. A 
minority of the committee took a different view, but as I have 
previously stated there is no hope of early legislation. 

[19th December. 
RENT TRIBUNALS (RECORDS) 

Mr. BLAckBuRN asked the Minister of Health whether instruc- 
tions will be given that henceforward rent tribunals will keep 
records, indicating whether owner-landlords or tenant-landlords 
are involved in cases where rent reductions are ordered. 

Mr. BEvAN: No. Rent tribunals are required by regulations 
to furnish to the local authority for registration certain particulars 
which do not include this information, and I do not feel that the 
value of the additional information would be commensurate 
with the labour involved in providing it. [19th December. 

, 


MARRIAGE GUIDANCE (GRANTS) 

In answer to a question by Mr. CoLLins, the HOME SECRETARY 
stated that it was necessary to appoint a small Departmental 
Committee to consider on what lines marriage guidance, if assisted 
by Exchequer grants, could be most advantageously developed. 
In the meantime he proposed to ask the House to authorise 
grants of £1,200 and £300 as immediate financial help to the 
National Marriage Guidance Council and the Catholic Marriage 
Advisory Council respectively. [18th December. 

THE WORSHIPFUL COMPANY OF SOLICITORS 
OF THE CITY OF LONDON 

In pre-war days the lectures under the auspices of the company 
were a useful and valuable feature of its activities. The court 
has now arranged for a lecture on the Town and Country Planning 
Act, 1947, to be given at Gresham College, Gresham Street, E.C.2, 
on Wednesday, 21st January, 1948, at 5 p.m., by Mr. Desmond 
Heap, LL.M., L.M.T.P.I.; Mr. Heap, who is a liveryman of the 
company, was recently appointed Comptroller and Solicitor of 
the Corporation of the City of London, and has specialised in the 
subject, being the author of a number of books on town planning, 
including a pamphlet on the Act recently issued by The Law 
Society to its members. In view of the importance of the subject, 
the court has decided that the lecture shall not be confined to 
liverymen and freemen of the company, and applications for 
tickets by others who wish to be present should be sent to 
Mr. A. F. Steele, the clerk, at 52 Bishopsgate, E.C.2. Tickets for 
non-members will be issued (in the order in which applications 
are received) on Monday, 12th January, when it will be known 
how many seats have to be reservea for members of the company. 
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RULES AND ORDERS 


S.R. & O., 1947, No. 2688/L.37 
COUNTY COURT, ENGLAND—FEES 
THE County Court FEES (AMENDMENT) ORDER, 
DaTED DECEMBER 16, 1947. 

The Lord Chancellor and the Treasury, in pursuance of the powers 
and authorities vested in him and them respectively by Section 167 of 
the County Courts Act, 1934,* Section 2 of the Public Offices Fees 
Act, 1879,+ and Section 305 of the Companies Act, 1929,¢ do hereby, 
according as the provisions of the above-mentioned enactments 
respectively authorise and require him and them, make, concur in, and 
sanction the following Order : 

1. The following fee shall be substituted for Fee No. 65 in the Table 
of Fees contained in the Schedule to the County Court Fees Order, 
1943,§ as amended by the County Court Fees (Amendment No. 1) 
Order, 1944|| :-— 


ae 65. ere aia is ae eis = 


1947. 


For the sale of goods (including 
advertisements, catalogues, 
sale and commission and 
delivery of goods) 2/- in the £ on the amount 
realised by the sale.’ 


2 This Order may be cite d as the ‘County Court Fees (Amendment) 
Order, 1947, and shall come into operation on the first day of January, 
1948. 

Dated the 16th day of December, 1947. Jowttt, C. 

R. J. Taylor, , Lords Commissioners of His Majesty’s 
C. James Simmons, ! Treasury. 


42 & 43 Vict. c. 58. t 19 & 20 Geo. 5, c. 23. 
|| S.R. & O. 1944, No. 1375. 


* 24 & 25 Geo. 5, c. 53. t4 
§S.R. ®& 0. 1943 (No. 1359) I, p. 122. 





S.R. & O., 1947, No. 2722/L.39 
SUPREME COURT, ENGLAND—FEEs 
THE SUPREME CouRT FEES (AMENDMENT No. 2) ORDER, 
DaTED DECEMBER 18, 1947. 

The Lord Chancellor, the Judges of the Supreme Court, and the 
Treasury, in pursuance of the powers and authorities vested in them 
respectively by Section 213 of the Supreme Court of Judicature 
(Consolidation) Act, 1925,* Section 305 of the Companies Act, 1929,+ 
and Sections 2 and 3 of the Public Offices Fees Act, 1879,{ do hereby, 
according as the provisions of the above mentioned enactments 
respectively authorise and require them, make, advise, concur in, 
sanction and consent to, the following Order :-— 

1. In the Schedule of Fees prescribed by the Supreme Court Fees 
Order, 1930,§ in Fee Number 95 (which relates to the hearing of 
references by an Official Referee) the expression “‘1/. 4s.”’ shall be 
substituted for the expression “ 1/.’’ in the second paragraph of the 
First Column of the said Schedule (which prescribes the subsistence 
allowances for the Referee and the Clerk). 

2. This Order may be cited as the Supreme Court Fees 
(Amendment No. 2) Order, 1947, and shall come into operation on 
the 31st day of December, 1947. 

Dated the 18th day of December, 1947. 


1947. 


Jowttt, c. 

Goddard, C.J. 
Greene, M.R. 

G. Justin Lynskey. 
Lords Commissioners of {C. James Simmons. 
His Majesty’s Treasury. | Wm. Hannan. 
T19& 20 Geo. 5, c. 23. 


* 15 & 16 Geo. 5, c. 49. 
§S.R. & O. 1930 (No. 579) p. 1728. 


¢ 42 & 43 Vict. c. 58. 


NOTES AND NEWS 


Honours and Appointments 

The King has approved that the honour of knighthood be 
conferred upon Mr. CHARLES Eustace HARMAN, K.C., on his 
appointment as a judge of the High Court. 

The King has approved a recommendation of the Home 
Secretary that Mr. SyDNEY SCHOLEFIELD ALLEN, K.C., M.P., 
be appointed Recorder of Blackburn in succession to Mr. WILFRID 
CLOTHIER, K.C., who has been appointed a county court judge. 

Sir EpwarpD TINDAL ATKINSON, K.C.B., C.B.E., has been 
appointed Treasurer of the Middle Temple for the year 1948, 
and Mr. LEIF EGELAND, recently appointed High Commissioner 
for the Union of South Africa in London, has been elected an 
Honorary Master of the Bench. 

Mr. V. DouGLas Knox has been appointed Assistant Solicitor 
to Doncaster Corporation. He was admitted in 1947. 

Mr. C. N. S. NICHOLSON has been appointed Assistant Solicitor 
to Tynemouth Corporation. 

Mr. K. W. Ropsins, Senior Assistant Solicitor to Tottenham 
Council, has been appointed Deputy Town Clerk. 

Mr. C. R. Warp, prosecuting solicitor to Newcastle-on-Tyne 
Corporation, has been appointed Senior Assistant Solicitor. 
He was admitted in 1938. 


JOURNAL January 3, 194 
Notes 

We have been asked by Mr. Sidney Leon, of Messrs. Sid 
Leon & Partners, Brighton Road, Sutton, Surrey, estate agen 
and surveyors, to publish the fact that neither he, nor his fi 
has any connection with or knowledge of Mr. Sidney Isra 
Leon, of Palace Gardens Terrace, Kensington, who was fi 
£875 at Kingston-on-Thames on 23rd December, 1947. 


THE LAW SOCIETY’S FINAL AND INTERMEDIATE 
EXAMINATIONS 

Section 123 (2) of the Companies Act, 1947, provides t 
different provisions of the Act may be appointed to come int 
force on different days. The Council have accordingly decide 
that no questions for the Society’s examinations shall be set o 
the new Companies Act until the second examination after th 
coming into force of each portion of the Act. 


By ‘a Exchange Control (Definition of Scheduled Territorie 
(No. 2) Order, 1947 (S.R. & O., 1947, No. 2691), Burma is give 
separate mention in the list of Scheduled Territories in Sched. 
to the Exchange Control Act, 1947. This change is made i 
consequence of the attainment by Burma of independent statu 

In Circular 178/47, dated 29th December, 1947, and addresse 
to all local authorities in England, the Minister of Health state 
that he has extended until 30th June, 1948, the period for th 
exercise of the powers of requisitioning unoccupied house 
delegated to clerks of local authorities in Circular 138/45 
amended by Circulars 5/46 and 141/46. 

A new Public Trustee Fees Order (S.R. & O., 194 
No. 2720/L.38) provides for an increase of fees amounting t 
334 per cent. of the Public Trustee’s total revenue, to allow fo 
increases in administration expenses. Capital fees on acceptane 
are increased and the capital fee on withdrawal rises from $ ti 
1 per cent. There is no increase in income fees where the trus 
income does not exceed £500 per annum. A_ pamphle 
containing details of these changes is in course of preparation ar 
will be obtainable from the Public Trustee, Kingsway, W.C.2. 


We regret that in our report of the Court of Appeal decision i 
Ellis & Sons Amalgamated Properties, Ltd. v. Sisman (91 Sot. J 
692) the solicitors for the appellants were incorrectly:stated t 
be Messrs. Pierron & Morley. The solicitors for the appellant 
were in fact Messrs. Simon, Haynes, Barlas and Cassels. 


Wills and Bequests 


Mr. A. M. Dunne, K.C., left £165,318. 
Mr. V. Thompson, solicitor, of Newcastle-on-Tyne, left £30,58 
with net personalty £29,836. 


OBITUARY 


Mr. J. B. GIBSON 

Mr. James Baily Gibson, solicitor, of Beaconsfield, died o 
11th December, 1947. He was admitted in 1901, and wa 
Coroner of South Buckinghamshire from 1935 until December, 
1946. 

Mr. J. O'BRIEN, K.C. 

The death has taken place in Dublin of Mr. James O’Brien 
K.C., who was Registrar of the Supreme Court in Dublin from the 
time of the Treaty until his retirement in 1946. Previousl 
he was Registrar to the Court of Appeal for Southern Ireland 
under the Government of Ireland Act, 1920. He was principally 
responsible for fixing the procedure of the Eire Court of Crimina 
Appeal, of which he was also Registrar. 


Mr. H. SIDEBOTHAM 
Mr. Harold Sidebotham, solicitor, of Messrs. 


Smith, Fort and 


Symonds, of Stockport, died recently, aged sixty-one. He 
admitted in 1923 and was twice President of Stockport Lav 


Society. 
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